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Crvm Works Researcn Projects 


As a part of the Federal Civil Works program twenty-five hitherto unem- 
ployed law graduates are being employed on four research projects organized and 
directed by the Law School. This work will be done over approximately a two 
and one-half months period. A thorough study is being made of the causes of 
congestion in the Milwaukee courts. This work is being supervised by a special 
committee of the Milwaukee Bar Association, of which Suel O. Arnold is chair- 
man. Another study is being made of the automobile accident cases with a view 
to throwing light on various proposals which have been made for their dispo- 
sition. This study is being conducted with the codperation of a special committee 
on automobile accident cases of the State Bar Association, of which Gerald P. 
Hayes of Milwaukee is chairman. Most of the work on these two projects will 
be done in the courts, and the automobile accident survey will cover various 
parts of the state. Other projects include a survey of the Wisconsin Bar for the 
purpose, among other things, of ascertaining to what extent the profession is 
overcrowded, and a study of bar admissions and disciplinary proceedings. 


Leapinc ARTICLES FoR LaTER IssvEs 


The Wisconsin Law Review has completed arrangements for publishing several 
interesting leading articles in the forthcoming issues. The second issue will con- 
tain a comprehensive review, by Francis Lamb, Madison attorney, and member of 
the legislature, of important measures passed at the last legislative session. It will 
also include articles on the progress made in the administration of the Unemploy- 
ment Reserves Act of 1931-32, by Paul A. Raushenbush, Consultant on Unem- 
ployment Compensation to the Wisconsin Industrial Commission; (2) the new 
Wisconsin Securities law, by Adolph C. Johnson, counsel for the Public Service 
Commission; and (3) the implied powers of the court in dealing with the Bar, 
by Maxwell H. Herriott, Milwaukee Attorney. Among the articles which will 
appear in the remaining issues for this year are (1) a study of certain phases of the 
unification of the Bar in other states, by Dean Lloyd K. Garrison and Professor 
Richard V. Campbell; (2) a study of the English Divorce System, by Professor 
N. P. Feinsinger; and (3) certain aspects of the law of evidence of Wisconsin, 
by Professor Alfred L. Gausewitz. 


























THE WORK OF THE WISCONSIN SUPREME COURT 
FOR THE 
AUGUST 1932, AND JANUARY 1933, TERMS 


This article covers the progress of the law in Wisconsin for the 
past year. Fifteen members of the legal profession have collab- 
orated in its presentation. The first part is devoted to a general 
survey of the disposition of litigation in the supreme court. The 
major portion of the article gives an analysis of the decisions of the 
supreme court during the August 1932, and the January 1933, 
terms.t With one exception, the study is limited to a consideration 
of judicial action. The fundamental nature of the statutes which have 
been passed recently dealing with mortgages has made it desirable 
to consider both recent legislation and judicial action in the treatment 
of that subject. 


I 
STATISTICAL SURVEY* 
RICHARD V. CAMPBELL 


An appellate court performs a dual function when it passes upon 
a case. It decides the rights and responsibilities of the litigants in 
the case before it. It also establishes a precedent to guide the future 
conduct of individuals. The number of instances in which the Su- 
preme Court of Wisconsin interfered with the conclusions of the 
lower courts indicates the need of an appellate body for the protec- 
tion of litigants.1 Of the cases presented to the supreme court on ap- 
peal 40.1% were reversed or modified.? A reversal is frequently asso- 
ciated with the thought of additional litigation and its accompanying 
incidents—expense to taxpayer and litigant. A study of the reversals 
in Wisconsin for the past year tends to repudiate this association. 
In 71% of the reversals and modifications, the decision of the su- 





t The recent cases on evidence have not been reviewed because a treatment of several phases 
of the law on that subject in its broader aspects will be published in a later issue. 

*The author wishes to take this opportunity of acknowledging the helpful co-operation 
> received from Arthur A. McLeod, clerk of the supreme court and the members of 


1 For an interesting account of the experience of Georgia, for 70 years without a reviewing 
—_ ie me A Unique and Unfamiliar Chapter of our American Legal History, (1924) 
10 A $13 

2See Table I. This computation does not include technical affirmances or reversals or 
questions answered. 
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preme court was final for all practical purposes. Of the 418 cases 
litigated on appeal, only 48 required further proceedings below,’ 
and several of this number were undoubtedly settled. 

The written opinion is the cornerstone of the “common law” 
system of jurisprudence. In situations not controlled by statutory 
provisions the attorney has no other satisfactory material to guide 
hirn in determining how to advise his clients. The most striking things 
disclosed by this study of the work of the supreme court are the 
volume and diversification in subject matter of the opinions written 
by the members of the court. Excluding Justice Owen who was ill 
during about one-half of the period under consideration,* the Justices 
wrote an average of 52.1 opinions each. An additional 15 per curiam 
opinions were issued. A glance at Table IV will indicate the great 
variety of cases on which opinions were written by the various 
justices. It is obvious that the preparation of opinions is a serious 
drain on the time and energy of the court. Whenever a saving can 
be made in this respect without an equal or greater loss in relation 
to the development of legal principles, it should be done. One valuable 
device was established by a supreme court rule adopted May 18, 
1915,* providing that “In cases where the order or judgment is 
affirmed, opinions will not hereafter be written unless the questions 
involved be deemed by this court of such special importance or diffi- 
culty as to demand treatment in an opinion.”? During the two terms 
of court dealt with here, 54 cases were disposed of by memorandum 
decisions under this rule; 37 additional cases closely connected with 
others decided with opinions were considered sufficiently covered 
by reference to said opinions ; and 8 others were summarily disposed 
of without written opinion. By these various means the court was 
able to make 22% of its decisions without written opinions. 

Tort actions based on negligence have become the most prolific 
source of litigation in recent years. Of the 438 cases decided by the 
court, 104, or 23.7%, were cases of this nature. The great majority 
involved the responsibility of persons operating automobiles. The 
balance, with three exceptions, were actions against railroad or street 
railway companies. 





*See Table II. 
* Justice Owen wrote 30 opinions during this period. 
* This computation includes dissenting opinions, special oneuting opinions, and = 


= See Wis pe. a > 3039. - 

rule not been altered in respect. It has, however, been amended to require 

that “A table of the cases affirmed without opinion, containing the titles, statement of eo same 

of each, the courts from which they came, dates there and here decided, and names of respective 

counee), shel Table ee yy yoy idee cam ¢ here the primary lems 
not inc! negligence cases w 

litigated were questions of practice, evidence, insurance, etc. ” - 
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TABLE I 


Disposition OF LITIGATION 


Sent on gm ee 237 
in part and rev in part 11 
Affirmed by stipulation 12 
Continued 33 
Dismissed on hearing 5 
Dismissed by stipulation 47 
Modified and as modified affirmed 12 
Original actions 18 
Questions answered 2 
Reversed on hearing 145 
Summary dismissal or affirmance* & 
Technical Affirmance or Reversal for failure to 

Defend appeal 3 

File bond 5 

Prosecute appeal 12 


Total 550 


* Includes cases where appeal dismissed because brought on a ed order or for 
the purpose of delay, and where the judgment or order is affirmed or reversed because the q ques- 
tion had been fully considered and decided at the same term of court. 


TABLE II 


DISPOSITION UPON REVERSAL 
OR 


ParTIAL REVERSAL 


Miscellaneous reversals which for practical purposes 
terminated the litigation 
Modified and as modified affirmed 
Remanded with directions for /to 
Confirm order of Industrial Commission 
Discharge defendant 
Dismiss complaint 
Dismiss in part and affirm in part 
Enter Judgment according to opinion 
Enter Judgment for defendant 
Enter Judgment for my 
Enter Judgment on 
Further proceedings in general 
Further fact finding 
New trial 
New trial as to certain , oe 
New trial on specific iss 
New trial with option to 0 file remittitur 
Reinstate origi 
Sustain demurrer to pon or answer 


Total 


—— 
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TABLE III 


TopicaL ANALysIs oF DEcIsIONS* 





Decsions Memorandum 
with Decisions and Summary Total® 
Opinions Connected Cases Decisions 

Attorney and Client 6 1 7 
Banks and Banking 7 7 
Bills and Notes 3 3 
Commissions‘ 3 1 4 
Contracts 13 6 19 
Constitutional Law 4 4 
Corporations 7 3 10 
Criminal Law 16 16 
Elections 3 3 
Eminent Domain 2 1 3 
Equity - 10 19 
E ce 4 4 
Garnishment 1 1 
Insurance 14 2 16 
Liens 3 3 
Master and Servant 27 3 30 
Mortgages 10 2 12 
Municipal Corps.* 27 1 28 
Negligence 63 41 104 
Partnership 2 2 
Personal Property 2 2 
Persons 3 3 6 
Practice and Procedure 21 5 26 
Principal and Agent 7 7 
Probate 20 5 25 
Quasi-Contracts 2 2 
Real Property ” 1 . 
Suretyship and Guaranty 6 6 
Taxation 19 1 20 
Torts* 7 4 11 
Trusts + 4 
Unclassified 1 8 u 
Total 339 91 8 438 


* In making the classification, each case is listed only once. As far as possible cases have 
been placed under the topics which were given major attention by the supreme court. For 
example, cases are listed under the heading “practice and procedure’’ only when the outstanding 
issues in such cases are questions of practice or procedure.. In a few instances where two prob- 
lems have received almost the same emphasis—for exa pe questions of constitutional law and 
taxation—the selection has necessarily been somewhat 

in which there has been a rehearing are only listed once. 

rt not include the Industrial Commission, which is classified under ‘‘Master and 
Servant. ” 

- 4 With two exceptions, the cases listed here have arisen under the Workmen’s Compensa- 
ion Act. 

© Includes counties, school districts and other similar bodies. 

f Includes all tort cases except those based on negligence. 
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TABLE IV 


Topica, ANALYSIS OF OPINIONS® 
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child Fowler Fritz Nelson Owen” senberryWickhem — 
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Total s S7 50 54 30 i 39 15 

*In making the classification, each opinion is listed only once. As far as ible they 
have been placed under the topics which were given major attention. For example, cases are 
listed under the heading “practice and procedure” only when the outstanding issues involved 
are questions of practice ov procedure. In a few instances where two problems have received 
almost the same emphasis—for example, questions of constitutional law and taxation—the selec- 
tion has necessarily been somewhat arbitrary. 

> Justice Owen was ill during about one-half of the period under consideration. 

© Does not include the Industrial Commission, which is classified under ‘‘Master and 
Servant.” 

4 With two exceptions, the cases listed here have arisen under the Workmen’s Compensa- 
tion, Act. 

© Includes counties, school districts and other similar bodies. 

f Includes all tort cases except those based on negligence. 

® Indicates that one of the opinions is a dissenting opinion. 

» Indicates that one of the opinions is a special concurring opinion. 

1 Indicates that one or more of the opinions are on rehearing. 
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TABLE V 
DIssENTS 
With Without 
Justices Opinion Opinion Total 
Fairchild 2 2 4 
Fowler 2 2 4 
Fritz 3 8 11 
Nelson 0 6 6 
Owen 1 2 3 
Rosenberry 0. 0 0 
Wickhem 0 8 8 
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TABLE VI 


DISPOSITION OF APPLICATIONS FOR REHEARING 


Denied 

Denied but clarification made 

Denied but former mandate amended 

Granted and former mandate vacated or amended 


Sl uuwd 


Total 


II 
BANKING, BROKERS AND NEGOTIABLE INSTRUMENTS 


Louis QUARLES 
A. BANKING 


Banking questions have now come before the bench with prob- 
lems more definitely identified with the temper of the times. During 
periods of bank failures, the chronic question, “When is a deposit 
a special deposit?’ becomes acute. In In re Warren’s Bank’ our 
court held that when a railroad paid employees through a local bank 
by periodically depositing with the bank a sum sufficient to meet the 
pay checks which were issued at the same time and the bank im- 
mediately returned the cancelled checks together with the balance, if 
any, it was a special and not a general deposit that was made. This 
case apparently overrules Koetting v. State,? and tends to bring 
Wisconsin more in line with the attitude now becoming general in 
other states. 

The criminal phases of banking are exacting more than usual 
interest in the public mind today, and the banker’s path—to put it 
mildly—is difficult by reason of the conflicting demands made on 
him. The banker is expected by the comptroller of the currency to 
keep his institution liquid, by the N.R.A. to make loans, by the 
bank’s customers to be liberal, and by the stockholders to make money. 
Should the bank’s assets become frozen, pressure is put upon him to 
keep his bank going for the benefit of the community; at the same 
time he is to have regard for the safety of the depositor’s money. 
He is not a little handicapped by the circumstance that he must, of 
necessity, carry a substantial proportion of bonds and other securities 
in his portfolio, and under extreme conditions such as have recently 
confronted bankers it becomes increasingly difficult to say what is the 
true value of such securities, as they fluctuate widely from day to 





2209 Wis. 121, 244 N. W. 594 (1932). 
#88 Wis. 502, 60 N. W. 822 (1894). 
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day, particularly if market quotations are to be taken as the measure 
of value. 

Our statute prohibits accepting deposits when the bank is “un- 
safe or insolvent.”** In Schroeder v. State® a conviction was upheld 
under this statute, the court saying: 


A bank is unsafe or insolvent when the cash value of its assets, realizable 
in a reasonable time, in case of liquidation by its proprietors, as ordinarily 
prudent persons would ordinarily close up their business, is not equal to its 
liabilities, exclusive of stock liabilities. 


This decision is in line with an earlier case, Ellis v. The State.* De- 
cisions outside of Wisconsin are few but tend toward complying 
with the definition of insolvency in the banking act, i.e. the present 
inability to pay obligations as they become due in the ordinary course 
of business. The Wisconsin statute differs from most statutes in 
that the prohibition is extended not only to insolvent banks but to 
those that are “unsafe or insolvent.” This measure of value or yard- 
stick is not very definite and just at the critical times it changes length, 
and that without the mathematical certainty of the Einstein theory of 
the Fitzgerald contraction. The hardship of the rule consists in its 
nebulosity and the difficulty of its application. Truly, under such cir- 
cumstances the banker should take to heart the classic admonition of 
Ovid, “Medio tutissimus ibis.” 

Modern methods of doing business are exemplified in the case of 
First National Bank of Portage v. The Wisconsin National Bank 
of Watertown.’ The defendant bank was held liable where it told 
the plaintiff over the telephone that a check drawn on it was good, and 
later accepted the check and stamped it paid even though thereafter 
the drawer notified the defendant bank to stop payment. 

The doctrine of suretyship and the necessity of the surety’s mak- 
ing payment on its obligation before it can be subrogated to the 
rights of the principal were confirmed and approved in the case of 
a bank’s giving a bond guaranteeing its bank deposits in Telfer v. 
Davis. This case is in line with the general rule. 

The law has long held that when a debtor makes a payment to a 
creditor, the debtor has the right to designate the application of the 
payment, and if he does not then the creditor may do so. This is 
important where there are several debts in existence, some of which 





3a Wis. Stat. (1931) $348.19. 
#210 Wis. 366, 369, 244 N. W. 599, 600 (1933). 
#138 Wis. 513, 119 N. W. 1110 (1909). 
5210 Wis. 533, 246 N. W. 593 (1933). 
*210 Wis. 483, 246 N. W. 560 (1933). 
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are and some of which are not secured. In Stone’s Estate v. Central 
Republic Bank & Trust Co.," the deceased owed the bank several 
notes, one of which was secured. Payments were made generally 
without any request on the part of the deceased for the application 
thereof and it was held to be within the bank’s right to apply them 
on the unsecured notes. 


B. Brokers 


Our State Supreme Court has decided four cases relative to com- 
missions. In Goldman v. Schmidt,’ a real estate broker was suing for 
a commission projected on an advertisement he had published in a 
newspaper, stating that he desired to purchase a farm. When the 
defendant answered this advertisement, the plaintiff negotiated a 
contract between the defendant and a third party for an exchange 
of property, which contract the plaintiff knew to be valueless be- 
cause of a known defect in the third party’s title to the property tend- 
ered in exchange. The court held that this was tantamount to fraud 
and amounted to a breach of faith with his principal. The agent was 
attempting to serve himself and his principal, and our court upheld 
the rule that “no man can serve two masters.” 

Nicoud v. Boley® indicates the advisability (although not the 
necessity) of a vendor’s providing, when dealing with a broker, that 
a commission shall not be payable unless the deal is consumated. 
This upholds the rule as laid down to the same effect in Dean v. 
W endeberg.'° 

The insecurity of an agent’s tenure of office and the absolute 
right of revocation by the principal is treated in Reed v. Milwaukee 
Air Power Pump Co.'! where a real estate agent who was given 
the property on which to negotiate a loan, but not exclusively, re- 
ceived an offer one day before the owner, without knowledge thereof, 
cancelled the agency. The owner’s right so to do was upheld partly 
because any executive agency may be revoked unless coupled with an 
interest ; and secondly, because no commission is earned by a non- 
exclusive agent until the specific result is completely accomplished. 


C. NEGOTIABLE INSTRUMENTS 


The increasing sphere of the statutory law with the constant modi- 
fying and overruling of common law rules is shown in Bishop v. 





7248 N. W. 446 (Wis. 1933). 

*209 Wis. 71, 244 N. , ay (1932). 
°248 N. W. 452 (Wis. 

175 Wis. 513, 185 N. WwW. nh (1921). 
“247 N. W. 868 (Wis. 1933). 





Bt a. 2 Na? 
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Jensen,’* where it was held that the guarantor of a note was entitled 
to avail himself of the statute of limitations notwithstanding the con- 
tinued payment of interest thereon by the maker. The controlling 
statute, Wis. Stat. (1931) §330.47, is similar to statutes enacted by 
many states and overrules the common law rule laid down in Cross v. 
Allen.'8 


At common law a payment made upon a note by the principal debtor 
before the completion of the bar of the statute served to keep the debt alive 
both as to himself and the surety. 


Our court has given full effect to the provision of the Negotiable 
Instruments Act that an existing antecedent debt is a consideration 
which will constitute a pledgee a holder in due course of a note given 
as collateral security. This section of the statute!* is upheld in First 
National Bank of Appleton v. Naylor'5 and Pollard v. Tobin. The 
latter case is also interesting in holding as negotiable corporate bonds 
in the form customarily now current which provide for acceleration 
of principal in event of certain defaults, etc., some of which are 
incorporated by reference to the trust deed securing the bonds in 
question. Wis. Stat. (1931) §116.08(4) was relied on by the court 
in this connection. 


D. ConcLusIon 


A review of the cases on the subjects covered indicates a middle 
attitude on the part of our court between a tendency to adhere to 
stare decisis and an inclination to get in line with decisions of other 
states. The lack of anything revolutionary argues well for the safety 
of our court and vested property rights. Our court has often been 
commended as being progressive and liberal. It is and should be. 
At the same time, in cases of the character of those presented here, 
it is of greater consequence that the old maxim hold: “It is generally 
more important that the rule of law should be settled than that it 
should be theoretically correct.”17 





3248 N. W. 771 (Wis. 1933). 
#141 U. S. 528, 535, 12 Sup. Ct. 67, 70 (1891). 
4 Wis. Stat. (1931) $116.30. 

3247 N. W. 855 (Wis. 1933). 

4247 N. W. 453 (Wis. 1933). 

1 Broom, Lecat Maxtms, (8th Am. ed.) 149. 
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III 


CONTRACTS 
WIitiiaAM H. Pace 


The validity of a contract by an employe not to compete with his 
employer after the termination of his employment has been consid- 
ered again by the supreme court in a case! in which the court receded 
somewhat from its earlier position, although by distinguishing the 
earlier case and not by overruling it. In the later case? the employe 
had been employed for some eleven years as the driver of a wagon 
from which he furnished the customers of his employer with towels 
and shop and office linen. He then was made route foreman; and 
entered into a contract in writing by which he agreed that within two 
years after he left such employment he would not call for or deliver 
such linen to persons who should have been customers of his employer 
and supplied by the employe while he was working under such con- 
tract, that he would not solicit or divert plaintiff’s customers or its 
business or patronage during such time, and that he would not engage 
in the supply of business or call for or deliver towels and linen for 
himself or for any other person in Milwaukee or in certain specified 
suburbs. By its terms the contract could be terminated by either party 
on two weeks’ notice. The employe worked under such contract for 
almost two years, when the employer terminated the contract by giv- 
ing notice. After a month during which the employe tried to get 
other employment by which he could support himself, he became a 
solicitor of a competitor of his former employer. The employer 
brought suit to enjoin him from breach of such covenant. After a 
hearing, the case was dismissed on the merits. The supreme court 
affirmed the circuit court. In so doing it distinguished an earlier case* 
in which an almost identical provision was involved. The supreme 
court distinguished the two cases on the ground that in the earlier 
case the employe was the driver of a laundry wagon, who met his 
customers personally, while in the instant case he was a route fore- 
man who met few customers personally; in the earlier case the em- 
ploye left the employment of his own accord, while in the instant 
case the contract of employment was terminated by the employer ; in 
the earlier case, as far as the record showed, the employe was capable 
of doing many kinds of work, while in the instant case he was par- 
tially disabled physically, which made it difficult for him to secure 





— Linen Supply Co. v. Ring, 210 Wis. 467, 246 N. W. 567 (1933). 


ann ee Laundry Co. v. Long, 146 Wis. 205, 131 N. W. 412, 35 L. R. A. (N.S.) 119 
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employment in a business in which he lacked experience; in the 
earlier case it did not appear that the employe would become a public 
charge if he were enjoined from entering into competition with his 
former employer, while in the instant case it appeared that the em- 
ploye was unable to secure other employment during the month in 
which he had tried to secure it, and that he might become a public 
charge; in the earlier case the contract restricted the employe only 
from competing on his former route, while in the instant case the 
contract restricted the employe from competing in Milwaukee or 
certain specified suburbs. For these reasons the court, while it con- 
ceded that the two decisions seemed “at first blush” to be in direct 
conflict, held that the differences between the facts justified a differ- 
ent result. By affirming the judgment of the circuit court, the em- 
ploye was left free to solicit and to divert his former employer’s 
customers and patronage. The opinion does not discuss this question 
or give any reasons for refusing to grant this relief. 

In the cases which involve beneficiary contracts the supreme court 
has refused to extend its rather elastic concept of a beneficiary con- 
tract any further than it had done in its earlier decisions. The owner 
of an addition wished to issue bonds for the cost of a street improve- 
ment. To secure the sale of such bonds he gave a surety bond signed 
by himself and a surety conditioned that the improvement should be 
duly made and should be free and clear from all mechanic’s, etc. 
liens. Such bond was held to protect the purchasers of such street 
improvement bonds; but not to be intended for the benefit of the 
contractor who does not assert any lien, but who brings action against 
the surety upon such bond.‘ A straight bill of lading under which a 
seller ships goods to the buyer is not intended to benefit the seller ; 
and neither the seller nor his assignee can recover from the railroad 
for failure to deliver such goods to the buyer, although, because of 
such failure to deliver, the buyer refuses to pay the seller or his 
assignee.5 

One of the questions on which Wisconsin appears to differ from 
the weight of authority has come up in a recent decision® and the 
Wisconsin doctrine has been carried even farther than in some of 
the earlier cases. Although the supreme court once said that “a 
person cannot procure a contract in his favor by fraud, and then bar 
a defence to it on the ground that had not the other party been so 
ignorant or negligent he could not have succeeded in deceiving him,” 





*Gumz v. United States Fidelity & Guaranty Co., 209 Wis. 408, 245 N. W. 82 (1932). 
5State Bank of De Pere v. Chicago & Northwestern Railway, 248 N. W. 423 (Wis. 1933). 
* Prime Manufacturing Co. v. Allen-Hough Carryola Co., 210 Wis. 72, 245 HS 4; b. (1932). 
* Warder, Bushnell & Glessner Co. v. Whitish, 77 Wis. 430, 46 N. W. 540 (1890). 
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the supreme court has held in a number of cases that a contract can- 
not be avoided for deliberate and intentional fraud if the person to 
whom the false statement was made had as good an opportunity as 
the adversary party of learning the truth. In the instant case® the 
purchaser of phonograph motors had been the sales manager and 
later the vice-president of the seller when the seller was developing 
such motor. In 1927 he left the employment of the seller and organ- 
ized a company which sold such motors for several months. Such 
company then ceased for nearly two years to sell the machine made 
by the seller. In February, 1929, the seller, by representing that such 
motors would play three ten-inch records without rewinding and that 
all its customers were satisfied with such motors, induced the buyer 
to enter into a contract to buy more than ten thousand of such motors. 
The jury found such representations were made by the seller, that 
they were known by the seller to be false, that the buyer relied upon 
them, and that he was thus induced to buy such motors. The supreme 
court held that the buyer, by reason of his former connection with 
the seller, ought to have known the capacity of such motor and ought 
to have known that customers would not be satisfied if it did not have 
the capacity as represented. Judgment in favor of the seller was 
ordered. This decision with reference to representations as to qual- 
ity or characteristics of the article sold applies the same principle 
which was applied to representations as to the contents of a written 
document.® 

Since Wisconsin has held that a contract to perform to the satis- 
faction of the adversary party means to his personal satisfaction and 
not to the satisfaction of a reasonable man, and since it has applied 
this principle to machines? and to a ventilating plant,!! it was quite 
to be expected that it would apply the same principle to a contract 
by a dentist to make dentures to the satisfaction of his patient.1? 
Accordingly, it was necessary that the dentist show that his patient 
was satisfied ; and it was not sufficient to show that the materials and 
workmanship were reasonably good. 

With a little discussion and with no citation of authority, it has 
been held that a party who is not in default cannot recover reasonable 





cf. | of ' tate Bank of De Pere v. Chicago Northwestern Railwa 
S\c : ¥ , Par Bottwick v "Moore, 208 Wis, $40, 236 N. W. 002. (1931), “Gin this case the 
1 : cits Gils 6 Gaubtad aaa eh to Ge an at 6 ne anes A induced the 


us 
buyer to execute it. The buyer could have read the contract if he had wished. Relief was refused 


Exhaust X i 
. W. 343 (1886) (Exhaust fan); Wi Bushnell & Glessner Co. v. Whitish, note 
& inder); Parr v. Northern Electrical Mie. Co., 117 A..F. 278, 93 N. W. *j099 (1903) ¢ Gang die). 
1 Manning v School District, 124 Wis. "84, W. 356 (1905). 
™ Kolb v. Bergelin, 209 Wis. 7, 245 N. Ww 383 (1932). 
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compensation for services which he has rendered under a contract 
which the adversary party has broken, if the party who is in default 
has avoided making any use of such services.1% 

The other questions on the law of contracts which have been sub- 
mitted to the court have been answered in accordance with the gen- 
eral weight of authority and with prior Wisconsin decisions. Whether 
or not a rule of a public board is a part of an offer which it makes, 
such rule cannot limit the power conferred upon such board by 
statute.1* Where the buyer claimed that the goods were delivered 
upon condition that the buyer should become liable only after she had 
notified the seller of her acceptance, and that she never gave such 
notice, it was held proper to charge the jury that such a condition 
could be only the result of an express agreement between the parties.15 
An attempted acceptance which adds terms not contained in the offer 
does not make a contract.‘° An offer which by its terms is to be 
accepted by doing an act may be accepted by doing such act without 
notice to the offeror, if the offer does not indicate affirmatively that 
notice is to be given.17 A promise to guaranty future indebtedness 
which is to be incurred in a number of separate transactions is in 
effect a separate offer as to each transaction and it may be revoked 
as to future debts.1* If one of two or more such guarantors revokes 
his offer, and the other guarantors know of such revocation and make 





: 48 Van Ryn v. Rock County, 247 N. W. 848 (Wis. 1933). (An architect furnished prelim- 
inary sketches and plans for a building under a contract which provided that he should be 
paid only if the building was erected. The building was erected some six years later; and the 
preliminary sketches and plans were not used, another architect being employed. The court held 
that the failure to use the plans prevented any right of action for reasonable compensation. It 
was said that the statute of limitations began to run when it was decided to build the building 
in 1923 and not in 1928 when the building was constructed and other architects were employed. 

In an earlier case it had been held that the party who was in default could not recover 
for services which he had rendered under the contract unless he could show that such services 
were of some value to the party who was not in default. McDonald v. Bryant, 73 Wis. 20, 
40 N. W. 665 (1888). In this case the owner of a mill agreed with the owner of pine land 
that the mill owner should cut down and haul certain timber to the mill and that should 
make lumber and shingles out of it, for which, when completed, he was to be paid at a specified 
rate. After the mill owner had collected over a million feet of lumber, his mill burned and 
he made no effort to complete the contract, being insolvent. A year later the owner of 
timber took possession of the logs. As far as the record showed, the owner of the logs might 
have to pay more to have the logs taken to another mill than the entire contract price; at least 
it was not shown that he gained any financial advantage by having the lumber collected at such 
mill. It was held that the mill owner could not have any compensation for collecting the lumber.) 

State ex rel. Hunsecker v. Board of Regents, 209 Wis. 83, 244 N. W. 618 (1932). 
(Accordingly the board may discharge a teacher without the hearing for which their rules pro- 
vided; and a statute which required a hearing, passed after a teacher was discharged but before 
the discharge became effective, did not apply.) é 

15 F, H. Bresler Co. v. Bauer, 248 N. W. 788 (Wis. 1933). (The goods were delivered 
between two and three years before action was brought; and over five thousand dollars was paid 
upon the purchase price, which at the outset amounted to nearly twelve thousand dollars.) 

16S. T. Edwards & Co. v. Shawano Milk Products Co., 247 N. W. 465 (Wis. 1933). 
(The offer to sell dried skim milk; acceptance added that milk was to be “first quality” and 
“free from lumps.’’) ; 

17 Breuer v. Arenz, 209 Wis. 435, 245° N. W. 116 (1932). (A prospective borrower told 
a prospective lender that if he had any money to lend he might leave it at the store with a 
designated clerk. The lender’s acts in so leaving the money amounted to an acceptance of the 
borrower’s offer although it did not appear that the lender had ever notified the borrower. 
fact that the clerk gave her personal note as a receipt did not affect the transaction between the 
borrower and the lender. The court discusses the case as a question of agency.) 
8 Klatte v. Franklin State Bank, 248 N. W. 158 (Wis. 1933). 
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no objection to the continuance of their liability, they are bound to 
subsequent indebtedness.’® If one of two or more of such guarantors 
dies, his death is a revocation of his offer as to all future indebtedness, 
although the promisee does not know of such death.?° 

A false statement which is made by a stranger to the transac- 
tion and of which neither party to the transaction knows nor takes 
advantage is not fraud for which a contract can be avoided ;71 and 
an immaterial misrepresentation by one of the parties to the transac- 
tion does not avoid it.2? Consideration is only that which is con- 
templated by the offer as such.2* Inadequacy of consideration is not 
of itself ground for cancellation.** 

If a contract by one who has a license from a store to operate a 
department therein for a certain period of time provides that the 
licensee should not conduct a similar business within ten blocks of the 
location of the licensor’s store during the term of the contract without 
the written consent of the licensor, such provision is valid.25 A re- 
striction imposed by statute for the benefit of the public will not 
render invalid a contract which is intended to protect the public.?¢ 
If a part of a transaction is forbidden by law, a party to the 
contract who does not participate in such illegal or void provision 
cannot take advantage thereof for the purpose of defeating his own 
liability, at least if such provision has been performed voluntarily by 
the parties thereto.*7 If the different provisions of a contract are so 
closely connected that it is entire, an illegal provision in which all of 
the parties to the contract are involved makes the entire contract 
invalid.28 One who voluntarily performs more than is required by the 
contract cannot recover for extras in the absence of an agreement 





19 Ibid. 

% Ibid. 

*1 Przylylski v. Von Berg, 248 N. W. 101 (Wis. 1933) (False statement was made by a 
broker who did not represent the adversary party and was anxious to earn his commission.) 

22 Newcomb v. Ingram, 248 N. W. 171 (Wis. 1933) (Representation that trustee was a 
testamentary trustee; in fact he was trustee by agreement of the parties.) 

#3 Klatte v. Franklin State Bank, supra note 18. 

* Przylylski v. Von Berg, supra note 21 (Equities worth $7,200 exchanged for an equity 
worth about $3,000). 

%° Espenhains Dry Goods Co. v. Kurzon, 248 N. W. 153 (Wis. 1933). 

2% State v: United States Fidelity and Guaranty Co., 246 N. W. 434 (Wis. 1933) (A 
statute which restricts the amount which a public officer may deposit in a bank does not 
make void a bond which such public officer has given to secure “all of such moneys which 
may be deposited,”’although such deposits exceeded the amount permitted by statute). 

2? Newcomb v. Ingram, supra note 22 (Surety on bond of testamentary trustee cannot 
set up illegality of an agreement not to contest a will which was performed by the parties thereto; 
—, such agreement was a part of the entire transaction under which the trustee was 
appointed). 

* United Artists Corporation v. Odeon Building, 248 N. W. 784 (Wis. 1933) (A contract 
for producing a motion picture containing an arbitration clause like that which had been held 
illegal by the supreme court of the United States, Paramount Famous Lasky Corp. v. United 
State, 282 U. S. 30, 51 Sup. Ct. 42, 75 L. Ed. 145 (1930), af?g United States v. Paramount 
Famous Lasky Corp., 34 F. (2d) 984 (S. D. N. Y¥. 1929); and this provision was closely con- 
nected with all the remaining provisions of the contract.) 
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therefor with the adversary party or with his authorized agent.?® 
If the statute provides the exclusive way in which a public corpora- 
tion may enter into a contract, no implied contract can be made con- 
cerning the subject matter which is thus regulated by statute.2° If 
the written memorandum which is relied upon to comply with the 
terms of the statute of frauds consists of different letters, tele- 
grams and the like, such written documents when taken together 
must show a contract. They cannot be supplemented by oral con- 
versations, either at personal interviews or over the telephone.*! 
The fact that the purchaser of goods under an oral contract makes 
written promises to pay and asks for an extension of time is sufficient 
to show an acceptance of the goods.*2 Words in a contract are con- 
strued in the way in which reasonable men who are engaged in such 
business in that community would use such words.®* If the language 
of a written contract, in connection with the surrounding facts and 
circumstances, is free from ambiguity and uncertainty, oral evidence 
is inadmissible to show that the parties actually placed a different 





’ 2° Joyce v. Sauk County, 210 Wis. 243, 246 N. W. 413 (1933) (A contract for building a 
highway at unit price a clause which provided that no contract for extras which exceeded 25 
per cent of the cost should be entered into unless in writing, prevented recovery. The fact that 
agents of the county for which the road was constructed, who had no authority to set aside 
such provision, knew or might have known that the contractor was performing such additional 
work did not impose any liability upon the county.) 

% Journal Printing Co. v. City of Racine, 210 Wis. 222, 246 N. W. 425 (1933) (Since 
city printing is regulated by statute, no implied contract can be made for printing which is 
ordered without complying with such statutory requirements.) 

™S. T. Edwards & Co. v. Shawano Milk Products Co., supra note 16. (The alleged written 
acceptance added terms which were not found in the written offer. Oral evidence could not be 
used to show a telephone conversation in which the parties finally agreed on the terms of the 
contract.) 

% F. H. Bresler Co. v. Bauer, 248 N. W. 788 (Wis. 1933) (Buyer claimed that the con- 
tract gave an option to keep the goods indefinitely without any liability until a further notice 
of acceptance.) 

82 A contract to conduct a ‘‘mercantile business” does not require the promisor to conduct 
a department store, although he was engaged in that form of mercantile business when he entered 
into the contract. Kurzon v. Espenhains Dry Goods Co., 248 N. W. 149 (Wis. 1933). 

A bond to secure “all deposits’ made by a public officer includes all deposits, even though 
made in excess of the statutory limitation om the amount of deposits. State v. United States 
Fidelity and Guaranty Co., 210 Wis. 178, 246 N. W. 434 (1933). 

If a bond to secure deposits is for a certain amount and recites that the bank has been 
selected as a depository for funds up to such amount, such provision is for the benefit of the 
county which makes the deposit; and it is not a condition, the breach of which discharges the 
surety, although he cannot be held for more than the face of the bond. Klatte v. Franklin 
State Bank, supra note 18. 

A promise to pay for goods in full is a promise to pay the amount of the invoice. F. H. 
Bresler Co. v. Bauer, 248 N. W. 788 (Wis. 1933). 

If successive bonds are given for funds which are deposited in the hands of the ryt the 
sureties on each bond are bound only for the funds in the hands of the principal at time 
of the bond, or when he begins to act, together with the funds paid in thereafter. Newcomb v. 
Ingram, supra note 22. 

A bond to secure the payment of money which is deposited with the principal and which 
is on condition that the principal shall pay to the obligee when the amount is due, makes the 
sureties liable if the principal does not pay, even if such amount may be collectable from him 
eventually. Schlesinger v. Schroeder, 210 Wis. 403, 245 N. W. 666, 667 (1932); Klatte v. 
Franklin State Bank, supra note 18. 

If trustees enter into a contract with a creditor of the beneficiary for an extension of time 
and in consideration of such extension the trustees promise to pay interest and to perform the 
c ts of the ag t, the trustees are bound to pay such interest to protect the security 
and the right; but they are not bound to pay the principal of the debt at the end of such ex- 
tension. United Insurance Co. v. Ruben, 269 Wis. 550, 245 N. W. 586 (1932). 

A contract by a road contractor to pay a superintendent $350 a month and 20 per cent 
of the net profits is not a contract for ‘work and labor’ so that the superintendent has a lien 
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meaning upon the language which they used,** but a provision of a 
written contract may be so ambiguous as to permit the introduction of 
parol evidence of the surrounding facts and circumstances.*® 

A guaranty that a building contract will be performed “upon the 
terms hereinafter mentioned and set forth” makes such following 
terms express conditions.** A recital in a bond which is given to 
secure deposits that the deposit shall not exceed the amount named 
in the bond shows that such amount is the measure of the surety’s 
liability, but it does not amount to a condition.** An express pro- 
vision as to the effect of a given breach creates a condition, the 
breach of which will have the effect specified in the contract but will 
not discharge the entire contract.88 A condition which determines the 
rights of one of the parties must be construed strictly and performed 
strictly.2® An employment at a certain salary per year which does 
not fix the time for which the employment is to last is an employment 
at will.*° 

Breach of minor covenants does not discharge an entire con- 
tract.41 If a contract with a public service corporation is made im- 
possible by an order of the Public Service Commission, the party 
to such contract other than the public service corporation cannot 
bring suit to have the action of the Public Service Commission set 
aside.*? 

Under a provision of a contract which requires modifications 
exceeding a certain amount to be in writing and signed by the par- 





on the amount due from the city to the contractor. Didier v. Kennedy, 246 N. W. 409 (Wis. 
1933). 

If an over-due note, secured by mortgage, is a valid and enforceable obligation when sold, 
the duty of taking further action to keep it an enforceable and valid obligation rests upon the 
buyer of the note in the absence of some specific provision in the contract to the contrary. 
Numbers v. Union Mortgage Loan Co., 247 N. W. 442 (Wis. 1933) (In this case the law of 
Montana where the mortgaged land was situated required the filing of an affidavit within 60 days 
days after the debt was barred by limitations, in order to preserve the lien of the mortgage. 

date for filing such affidavit expired about a year after the purchase). 

™ Kurzon v. Espenhains Dry Goods Co., 248 N. W. 149 (Wis. 1933) (Promise to conduct 
a “mercantile business’ cannot be modified by extrinsic evidence to show that the parties had 
— to conduct a department store.) See also Espenhains Dry Goods Co. v. Kurzon, supra 
note . 

% Schwemer v. Fry, 249 N. W. 62 (Wis. 1933) (Provision that stock was to be issued 
in amounts requested by the subscriber or assignee ‘‘on resaie.”’) 

% Estate of Oeflein, 209 Wis. 386, 245 N. W. 109 (1932). 

* Klatte v. Franklin State Bank, supra note 18. (Deposit of a greater amount does not 
increase the liability of the surety but it does not discharge the surety from liability for the 
amount named in the bond. A similar bond to secure “‘all deposits’? made by a public officer 
is not limited to the amount which such officer is permitted by law to deposit in such depository). 
State v. United States Fidelity & Guaranty Co., 246 N. W. 434 (Wis. 1933). 

%* Banninger v. Lanfield, 209 Wis. 327, 245 N. W. 113 (1932). 

%® Joyce v. Sauk County, 210 Wis. 243, 246 N. W. 413 (1933) (A provision in a highway 
construction contract to the effect that classification of materials by the engineer in conference 
with the contractor shall be final does not make final a classification by the engineer not in 
conference with the contractor.) 

Brooks v. National Equipment Corporation, 209 Wis. 198, 244 N. W. 598 (1932) (If 
joes employe is discharged during the second year, he cannot recover damages for the rest of 
8 year). 

“ Kurzon v. Espenhains Dry Goods Co., supra note 34; Espenhains Dry Goods Co. v. 
Kurzon, supra note 25. 

— Paper Co. v. Public Service Commission, 210 Wis. 644, 246 N. W. 
428 (1933). 
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ties, the fact that one of the parties does more work than the con- 
tract requires, which fact is known to an agent of the adversary 
party who has no authority to modify such contract, does not amount 
to a modification of the prior contract, or to a new contract be- 
tween the parties.*® A statement by an employer that it was necessary 
that he be relieved of the employe’s salary for a certain month, but 
that he hoped that they could start again on the month following was 
not a final discharge of the employe and was consistent with the sub- 
sequent arrangement to pay to him his expenses and to owe to him 
his salary until certain financing was completed.‘ 

A contract to arbitrate “a dispute” is sufficiently definite.4® The 
fact that one of the parties to the arbitration was later employed by 
one of the arbitrators may disqualify such arbitrator; but the 
acquiescence of the other party to the arbitration with full knowledge 
of the facts operates as a waiver of such disqualification.*® 


IV 
CRIMINAL LAW 
ALFRED L. GAUSEWITZ 


In the criminal law there are traditionally three types of liability: 
(1) Liability for intentional acts, or rather for the intended con- 
sequences of an act, using intended in the sense of purpose; that is, 
doing an act for the purpose of bringing about a certain prohibited 
consequence. This includes doing an act knowing that the consequence 
will follow, whether that consequence is desired for its own sake or 
not, and has sometimes been held to include the doing of an act 
knowing that the prohibited consequence is more or less likely to, 
although it is not desired to, follow. (2) Liability for an unintended 
(in any sense of intended) consequence of an intentional criminal act, 
or, as sometimes phrased, for the unintended consequence of an un- 
lawful act. (3) Criminal negligence. The Wisconsin homicide stat- 
utes recognize all three types. First degree murder, under section 
340.02"* of the statutes, is the killing of a human being when per- 





48 Joyce v. Sauk County, supra note 39. 

“ Viereg v. Southwestern Wisconsin Gas Co., 248 N. W. 775 (Wis. 1933). 

 Putterman v. Schmidt, 209 Wis. 442, 245 N. W. 78 (1932) (The real question being 
the amount which was due to a withdrawing partner.) 

« Putterman v. Schmidt, supra note 45. 

1 Cook, Act, Intention and Motive in the Criminal Law (1917) 26 Yate L. J. 64 Rog th 
Criminal Attempts (1928) 41 Harv. L. Rev. 821, 837; cf. Arnold, Criminal Attempts, Tae 
and Fall of an Abstraction (1930) 40 Yate L. j. 53, 64. 
4a All statutory references are to Wis. Stat. (1931). 
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petrated from premeditated design to effect the death of any human 
being; but premeditated design simply means an intention to kill, 
an act done for the purpose of causing death. If an act is done that 
may cause death, but is not done for that purpose, if it does cause a 
death it may be only manslaughter, but it is second degree murder 
under section 340.03 if the jury finds that the act evinced a depraved 
mind, regardless of human life. This would seem to require a finding 
of knowledge on the part of the accused that there was some danger 
that it would cause death. If the death was an unintended consequence 
of an act done for the purpose of bringing about a consequence that 
is prohibited as a felony, it is, under section 340.09, third degree 
murder ; but if the intended consequence is not prohibited as a felony, 
it is, under section 340.10, manslaughter in the first degree if it would 
have been murder at the common law and, possibly, if it was the re- 
sult of at least “culpable negligence.” Under section 340.19 it is man- 
slaughter in the third degree if the intended consequence is a bare 
trespass. An intentional killing of another is without design to effect 
death if it is done in a heat of passion, and is manslaughter in the 
second degree under section 340.14 if done in a cruel and unusual 
manner ; or in the third degree under section 340.18 if done with a 
dangerous weapon. If involuntarily done in the heat of passion by a 
weapon or means neither cruel nor unusual, it is manslaughter in the ; 
| fourth degree under section 340.25. 

Section 340.26 provides that every other killing of a human being 
by the act, procurement, or gross negligence of another, where such 
killing is not justifiable or excusable is manslaughter in the fourth 
degree. Under section 340.30, a homicide is excusable when com- 
mitted by accident and misfortune when doing a lawful act by law- 
ful means with usual and ordinary caution and without any unlawful 
intent. Although the term culpable negligence is used in sections 
340.10 and 340.19, it is under sections 340.26 and 340.30 that criminal } 
negligence (as distinguished from the unintended consequence of an 
intentional act, which under section 340.19, seems to include an intent 
to commit a mere tort)? will be charged. Therefore the discussion 
will be limited to sections 340.26 and 340.30. 

There are two general questions: (1) Do these sections, when read 

_| together, include a liability for a death which is the unintended conse- 
’ quence of the violation of a police regulation such as a traffic law (a) 
upon the ground that such violation is gross negligence per se, or 
(b) on the doctrine of unintended consequences of an unlawful act? 








*Cf. Regina v. Franklin, 15 Cox C. C. 163 (1883). 
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(2) Must the defendant have been conscious that his act was danger- 
ous to others to make him criminally liable for gross negligence? 
Neither part of the first question is directly presented by any of the | 
decisions of the past year, but they are involved and may be men- 
tioned, for in both cases involving a charge of fourth degree man- 
slaughter, the death resulted, in part at least, from the violation of a 
statute. In State v. Whatley,? the death resulted from a failure to 
observe an arterial stop sign.* In Christie v. State,5 death was caused 
by the defendant’s driving while intoxicated.* In neither case was 
there a suggestion that criminal liability for manslaughter could be 
predicated on these unlawful acts alone. Clemens v. State’ was de- 
cided when section 340.26 read “culpable” negligence rather than 
“gross” negligence. The defendant was charged with fourth degree 
manslaughter for a death which the evidence tended to show re- 
sulted from a violation of the statutes relating to speed, lights, and 
control, and from negligence in not observing a non-statutory duty 
to maintain a lookout. The trial judge instructed the jury that the 
defendant was guilty unless his act was excusable, and that it was not 
excusable if his manner of driving violated a statute in any of the 
respects mentioned or if it was not done with usual and ordinary cau- 
tion in other respects. This was clearly holding the defendant for the 
unintended consequence of an unlawful act as required by the language 
of the statutes when read literally. There was a general verdict of 
guilty. On appeal the principal assignment of error was the failure to 
give a requested charge that negligence to be criminal had to be more 
than ordinary negligence. The principal question on appeal was 
therefore whether the negligence must be gross to be criminal under 
these sections. The decision was that ordinary negligence was 
enough. The court found that the evidence showed no negligence 
except for the violation of the road regulations mentioned. It was 
said that the trial court held (he must have changed his position after 
the trial), and that the supreme court readily agreed with the con- 
clusion, “that the act in itself was a lawful act and was committed 
without any unlawful intent.” Therefore they considered that the 
only question for them was whether it was committed with ordinary 
care and caution. Recognizing that “culpable negligence” and “or- 
dinary care and caution” have to be given the same meaning to avoid 





#210 Wis. 157, 245 N. ¥ 93 (1933). 

4 Wis. Star. (i931) §85 

5248 N. W. 920 (Wis. i933). 

© Wis. Stat. f1931) -_ 13. 

5 176 Wis. 289, 185 N. 209 (1922). 

*Cf. People v. Angelo, M6 N. ¥. 451, 159 N. E. 394 (1927) (A similar statute con- 
strued to require gross negligence.) 
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a gap, they chose to give the former the meaning of the latter, and 
found authority to sustain the decision. It was not clear whether 
“ordinary” negligence was sufficient for criminal negligence at the 
common law.® But before deciding that ordinary negligence was 
enough, it was held that the defendant’s violations of the road regula- 
tions did not necessarily constitute gross negligence. Therefore the case 
seems to furnish a decision that violation of a road regulation is not 
necessarily gross negligence, and an implication that it is not an unlaw- 
ful act which will prevent an act from being excusable under section 
340.30; for, if the opinion of the court had been otherwise on the 
latter point, it would not have been necessary under the court’s method 
of approach to consider what kind of negligence the act involved or 
the statute required. Likewise in State v. Whatley, the court con- 
sidered whether the evidence elicited on the preliminary hearing made 
out a case of gross negligence, within the meaning of the statute as 
it was amended to read after the decision in the Clemens case by 
changing the word “culpable” in section 340.26 to “gross.” If a mere 
violation of a road regulation had been enough to make the homicide 
inexcusable, it would not have been necessary to have made out a 
case of gross negligence. The same can be said of Christie v. State, 
where it would not have been necessary to have considered evidence 
of gross negligence if the violation of the drunken driver statute had 
been considered enough to make the homicide inexcusable, as it might 
well have been, as an act mala in se. 

Since section 340.26 was amended by substituting “gross” for 
“culpable,” without making any change in section 340.30, the latter sec- 
tion must be read so as to be consistent with the former. The words 
“with usual and ordinary caution” must be read as “without gross neg- 
ligence,” and “lawful act by lawful means” must be read as “an act 
not amounting to gross negligence or constituting such a crime as at 
common law made one liable for manslaughter if it resulted in an un- 
intended homicide.” Such crimes at common law were the mala in se 
as distinguished from the mala prohibita.1° However vague these 
concepts are, or however loosely they have been used, they are con- 
sistent with the traditional philosophy of the criminal law and should 
not be extended only to extend constructive crime. The opinion in 





® People v. Angelo, supra note 8; 1 BisHop, Crrmmat Law (8th ed. 1892) §§216, 321; 
Crark, Crmmnat Law (3d ed. 1915) 59; Harno, Recent Criminal Cases in Illinois (1927) 22 
Int. L. Rev. 1, 14; Note (1929) 24 Inv. L. Rev. 243. 

© The Distinction Between Mala Prohibita and Mala In Se in the Criminal Law (1930) 
30 Cot. L. Rev. 74; MicHagEL aNp Apter, Crmve, Law ANp Soctat Scrence (1933) 355, 358, 
368. Wis Strats. (1931) §§340.09, 340.10, and 340.19 do not appear to cover all homicides 
that would have been manslaughter at common law because the unintended consequence of a 
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Pinoza v. Northern Chair Co.,!" furnishes a beautiful example of 
“constructive intent,” in the following language: 


There was actual or constructive intent to violate the law, equivalent, as in- 
dicated, to a constructive intent to cause the consequences which the law was 
designed to prevent. 


But the court was there “constructing” gross negligence for a civil 
liability, not a criminal one; and, moreover, the court later refused 
to apply the rule to road regulations, even in a civil case, in Ludke v. 
Burck,'® which the court followed in Clemens v. State in a criminal 
case. It would not be practically, even though it were logically, con- 
sistent to refuse to hold the violation of a road regulation gross 
negligence, and then to reach the same result by resorting to the doc- 
trine of unintended consequences of an unlawful act. It is true that 
some courts, even courts that have recognized the distinction in other 
connections, have under the goad of an ever increasing traffic mortal- 
ity rate punished for manslaughter simply because death resulted from 
the violation of a traffic regulation and without regard to whether such 
a violation was malum prohibitium or malum in se.11_ And undoubt- 
edly the effect would to some extent be wholesome if we had an 
objective fixed standard of liability for some traffic deaths. The law 
could be justified by the deterrent theory of the justification for pun- 
ishment. But at best it would be but a sporadic severity with traffic 
regulation violators who would be selected for the more severe punish- 
ment by purely fortuitous circumstances. It is believed that our court 
is wise in limiting punishment for homicide to cases where the evi- 
dence in the individual case convinces a jury that the offender should 
be punished for homicide as a substantive crime, and not merely as an 
unintended consequence of the violation of a traffic regulation, though 
that was willful. 

But the second question remains: must the person whose act 
caused the death have been conscious of the danger of his act to the 
persons of others? This is the old question of what constitutes crim- 
inal negligence. In Wisconsin it is settled that for the purpose of 
the fourth degree manslaughter statutes it must be “gross” negligence. 


Gross negligence has received a very certain and definite meaning in the 
jurisprudence of this state... . It is not inadvertance in any degree; there 





10a 152 Wis. 473, 481, 140 N. W. 84 (1913). 

10> 160 Wis. 440, 152 N. W. 190 (1915). 

11Note (1921) 16 A. L. R. 914; note (1922) 21 ibid. 1504; note (1922) 27 ibid. 1182; 
note (1926) 46 ibid. 1060; note (1927) 49 ibid. 608. 
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must be present either wilful intent to injure or that wanton and reckless 
disregard of the rights of others and the consequences of the act to himself 
as well as to others which the law deems equivalent to an intent to injure. 


This is repeated in State v. Whatley and in Christie v. State. By in- 
tent to injure, or “wilful intent to injure,’ must be meant doing an 
act for the purpose of bringing about an injury to the person of an- 
other. Whether the person desired the injury as an end in itself, 
or as a means to some other end, or as a necessary consequence of 
accomplishing some other end, would not affect the intentional, pur- 
poseful, nature of the act. There must be advertence, knowledge, 
consciousness, and belief. If the actor did not advert to the possibil- 
ity of an injury to another, or if, having adverted to such possibil- 
ity, he believed that no such injury was possible, in no sense can he be 
said to have intended such injury. What is it then, that the “law 
deems equivalent” to an intent to injure? The court says that it is 
“wanton and reckless disregard of the rights of others and the con- 
sequences of the act to himself as well as to others.” How probable 
must the injury be, and to whom must it appear probable, the actor 
or the jury? In Christie v. State, the trial court instructed the jury, 
and the instruction was approved on appeal, that the consequences 
must be “obvious.” In State v. Whatley the court said: 


His continued apparent indifference or flagrant disregard of all the existing 
obvious means and opportunities, while he was voluntarily and intentionally 
operating an instrumentality, which when handled under such circumstances, 
in such a manner, is well known to be exceedingly dangerous, evinces a 
purpose to take known chances of perpetrating an injury, to such an extent as 
to constitute the equivalent, so far as turpitude and consequences are con- 
cerned, of actual intent and willingness to perpetrate injury, and thus affords 
ample basis for finding the existence of the essential elements in that respect 
of gross negligence. 


The court was using this language in considering whether the 
evidence on the preliminary hearing made out a probable case of gross 
negligence. The definition of gross negligence formulated by the 
court appears to require that the danger be great, and that the actor 
be conscious of the danger. That is a subjective, personal, standard. 
The above quoted language seems to mean, and is certainly consistent 
with the meaning, that the considerations mentioned are only relevant 
as evidence of the presence of such danger and of the actor’s aware- 
ness of the danger. But it is believed that one might be pardoned for 
finding in the language a cryptic objectivity,—a suggestion of the once 
frequently used formula that one is conclusively presumed to have 
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intended the natural and probable consequences of his act, which 
formula was used often when it was feared that the jury might go 
astray or when it was desired to hold a person for what he ought to 
have known, but what he in fact did not know. Note, for example, 
that his “voluntarily and intentionally’’!? operating an instrumentality 
is a circumstance evincing a purpose to take known chances because 
it was done under circumstances “well known to be exceedingly dang- 
erous.” Well known to whom? To the particular driver, or to peo- 
ple of ordinary care and powers of observation? And what is the 
meaning of “evinces”? If it means that it is evidence of such a pur- 
pose, that is one thing; but if it means that it conclusively proves, or 
is the equivalent of, such a purpose, it is an entirely different thing. 
The former would require actual consciousness of danger. That is 
a form of specific intent. If required, it must actually be present. 
It can be negatived by a sufficient degree of intoxication.'* It must 
be proved beyond a reasonable doubt. It can not be conclusively pre- 
sumed from any state of facts.!4 

Now suppose that the defendant in Christie v. State had requested 
the court to instruct the jury that, if he was in such a condition ment- 
ally as a result of intoxication as to be incapabie of knowing of dang- 
ers in driving in that condition, he would not be guilty? The in- 
struction would have been refused, for drunkenness is the basis of the 
charge.!5 Suppose that in State v. Whatley the defendant should 
request the court to charge that if he did not know that his act was 
dangerous, if he believed that no harm would come to anyone as a 
result of his entering an arterial at the rate of 45 to 50 miles an hour, 
he should be acquitted notwithstanding that he had passed six con- 
spicuous warnings and stop signs. It is believed that the court would 
not so charge ; that, although the language of the decisions in part calls 
for a personal, individual, subjective standard, the words “which the 
law deems equivalent to an intent to injure” are not limited to cases 
where the actor knew the danger, but mean that if the jury finds that 
the defendant ought to have known and appreciated the danger under 
the circumstances, he may be found guilty. That is, the law really ap- 
plies an objective standard.1® It must be remembered that the mere 





2 It is always sidite to find an intentional ae by going back far enough in the chain of 

mJ Tulin, The Role of Penalties (1928) 37 Y. — > : 1048, 1055. 
rnhardt v. State, 82 Wis. 23, 21 N. W. 1009 (18 92); Lasecki v. 190 Wis. 274, 
208 N. we 868 (1926); ah v. State, 207 Wis. 172, 240 N. W. 776 fies). 
Riegle v. State, 186 N. 875 (Ohio 1933). 

is Pocole v. Townsend, 214 Fvtich 267, 183 N. W. 177 (1921); Keller v. State, 155 Tenn. 
633, 299 S. W. 803 (1927). Drunkenness has been held malum in se. (1930) 30 Cor. L. R. 81, 
note 51. See for drunken driving, Maxon v. State, 177 Wis. 379, 187 N. . 763 tasaaye 

26 Commonwealth v. Pierce, 138 Mass. 165, 52 Am. R. 264 (1884) ‘ . the recklessness 
of the criminal no less than that of the civil law must be tested by what we have called an ex- 
ternal standard. . . . The very meaning of the fiction of implied malice in such cases (assault 
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fact that he willfully violated a road regulation does not make him 
liable for unintended consequences of his violation. If there was ac- 
tually no consciousness of danger, either because he did not see the 
obvious signs of danger, or because he did not believe them, he can be 
held, not on the theory of guilt and blameworthiness, but on some 
theory of punishment, which considers the social interest greater than 
that of the individual, and inflicts pain on the individual for the pur- 
pose, not of punishing him in retribution for actual subjective guilt, 
but for the purpose of making other drivers more alert and appreci- 
ative of dangers.'7 The only question should be, will the benefit if any, 
that will accrue to the public from criminal punishment outweigh the 
detriment to the individual, and the detriment to the public which 
inevitably follows declaring any act criminal? Among these are the 
expense of prosecution and confinement, loss of earning power of the 
person confined, the creation of new opportunities for extortion, and 
the burden placed on district attorneys pressed by indignant surviving 
relatives to commence a prosecution. There is nothing in such a 
theory that is new to the law. The doctrine that ignorance or mistake 
of law is no excuse is essentially the same as a doctrine that ignorance 
or mistake of dangers that a jury thinks obvious is no excuse. On a 
punitive theory, this would be inconsistent with the holding that one 
is not necessarily punishable for an unintended consequence of will- 
fully violating a road regulation; for one person might be punished 
for unconsciously assuming a danger which proved to be all too real, 
if no road regulation were involved, and the other might not be pun- 
ished for an unintended consequence of willfully violating a road 
regulation, if a jury decided that it was not violated under circum- 
stances amounting to gross negligence. In other words, a willful law 
violator might not be held for a death, where an unconscious violator 
might. But note that in each case, the actor may be held criminally 
liable. The willful violator of a road regulation is guilty of just that 
and no more; if he is to be held for more e.g., for an unintended and 
unforeseen death, it must be on some theory other than that of guilt. 
Nor is this holding one criminally in every case for “ordinary” neg- 
ligence, though it might expose one to a charge in every case of death, 
as suggested in Clemens v. State, where the court feared that a busy 
lawyer might inadvertently make a slip in driving home with his 





with a weapon found by a jury to be deadly, etc.) at common law was, that a man might have 
to answer with his life for consequences which he neither intended nor foresaw. To say that he 
was presumed to have intended them is merely to adopt another fiction and to disguise the 
truth.” See also, Hogan v. State, 36 Wis. 226, 246 (1874). 

In Killer v. State, supra note 15, it was held justifiable in protection of the public to 
nish a drunken driver for manslaughter and to refuse to consider whether the death would 
nee occurred had he been driving soberly. 
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mind on his cases, and thus subject himself to criminal liability. He 
may, but in order to justify a prosecution the circumstances would 
have to show more than a mere slip; they would have to show such a 
personality as ought to be conditioned by discipline or conduct so 
dangerous that the public should be reminded to avoid it. How is 
the jury to be told which slips to find grossly negligent? The English 
and Canadian judges instruct them that it must be such negligence 
as in the opinion of the jury ought to be punished criminally, “wicked 
negligence,” and the like, which characterizations they have referred 
to as “mere epithets,’”!® but which make sufficiently clear that each 
jury is to do a little legislating, which legislation will probably be as 
consistent with some single theory of the justification of punishment 
as is most criminal legislation. A formula that requires that the jury 
find conduct that indicates mental attitudes towards danger that “‘con- 
stitute the equivalent . . . of intent and willingness to perpetrate an 
injury,” is not as candid as the English formula, that is, it smacks 
more of the presumption as a device to control juries; but it is prob- 
ably as helpful to juries as any instruction that does not outline the 
objectives of the criminal law. In fact, to some extent it does, for it 
suggests the type of personality that needs curbing, both for his own 
sake and for the sake of others like him who are potentially danger- 
ous on the highways. If it be assumed that actual consciousness of 
guilt or of danger is necessary for a conviction of second degree 
murder under section 340.03, it would more sharply distinguish that 
offense from fourth degree manslaughter not to require such con- 
sciousness for the latter offense. But there is some doubt whether sec- 
ond degree murder, first degree manslaughter, and fourth degree man- 
slaughter, may not all be predicated upon an objective standard of lia- 
bility, the distinction between them being merely in differences that 
the jury finds in the degree of danger to others that the accused, con- 
sciously or otherwise, creates by his behavior.!® 





%8 Rex v. Bateman, 19 Cr. App. R. 8 (1925), reprinted in Harno, Cases tn CRIMINAL 
Law AND Procepure (1933) 83. 

1° Hogan v. State, supra note 16. “It has been said that every act producing death must be 
thus dangerous. Perhaps this is literally true. But the statute does not go on fortuitous or 
latent danger, but an essential and apparent danger. ... The act must be inherently and 
consciously dangerous to life. . . .” (Italics mine.) Compare the following language: ‘Reduced 
to its lowest terms, malice in murder means knowledge of such circumstances that according to 
common experience there is a plain and strong likelihood that death will follow the —— 
act. ...” Holmes, C. J., in Com. v. Chance, 174 Mass. ai 54 N. E, 551, 75 Am. S. R. 306 
(1899). Cf. Montgomery v. State, 178 Wis. 461, 190 N. 105 (1922) (Second degree murder) ; 
Maxon v. State, 177 Wis. 379, 187 N. W. 763 (1922) crhat degree manslaughter); and State v 
Christie, supra note 5 (Fourth degree manslaughter). On whether knowledge of danger was 
necessary for murder at common law, see Maxon v. State, supra, and cf. Ann v. State, 11 Humph. 
159 (Tenn. 1850); Rex v. Halloway, Croke Car. 131 (1628); and Reg. v. Errington, 2 Lewin 217 
168 Eng. Reprints 1133 (1878). CiarK, CrmminaL Law (3d ed. 1915). 211: “When it is said 
that malice is present when an act is done with knowledge that it will on cause death or 
serious bodily harm, it is not meant that there must be actual knowledge, it is sufficient if a 
reasonable man under the circumstances would have known that such would be the natural and 
probable result of the act.’’ (Italics mine.) 
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In Schroeder v. State,2° we find the objective standard, as ex- 
pressed in section 348.19 applied ; for it is a crime for a banker to ac- 
cept deposits when he knows “or has good reason to know” that his 
bank is unsafe or insolvent. Note that the statute makes it a crime 
whether he knew or not. If the statute required knowledge, and then 
provided that such knowledge should be conclusively presumed from 
other facts, we should have a doubtful question of constitutionality.?! 
In fact there was a statutory presumption considered in the case: 
section 221.36 provided that loans on which interest had been unpaid 
for twelve months and with no proceedings for collection pending 
were presumably (but not conclusively presumed) bad. It must be 
remembered that in a criminal case the court cannot direct a verdict 
of guilty,2* for the defendant is entitled to a trial by jury, to a pre- 
sumption of innocence, and to be proved guilty beyond a reasonable 
doubt. These constitutional protections have proved very irksome of 
late, and statutory presumptions have been one method, not always 
successful, of relieving the prosecution from some of their con- 
sequences.?* No constitutional question was discussed in Schroeder 
v. State, but some such questions, the nature of which is not dis- 
closed, appear to have been raised in Rosenberg v. State,?* a prose- 
cution for making a false bank statement, and decided adversely to 
the defendant. 

The other criminal cases presented no particularly novel or diffi- 
cult questions. Branigan v. State*® presented a case under the crim- 
inal libel and slander statute. City of Janesville v. Heiser®® suggests 
that the old Wisconsin rule that violations of city ordinances are not 
crimes may have been changed by the enactment of section 62.11 of 
the statutes under the Municipal Home Rule Amendment of the Wis- 
consin Constitution. 

Vv 
EQUITY 
Rocer R. TuTtTRuP 

While the supreme court was called upon to sit as a court of 
equity in a number of cases during its last term, only a few of its 
decisions therein will materially influence the future exercise of 
equity jurisdiction. 

210 Wis. 366, 244 N. W. 599 (1933). 

™ Heiner v. Donnan, 285 U. S. 312, 52 Sup. Ct. 358 (1932). 


™ Balthazor v. State, supra note 13. 
% Manley v. Georgia, 279 U. S. 1, 49 Sup. Ct. 215 (1929); Note (1932) 30 Mic. L. 
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WORK OF THE WISCONSIN SUPREME COURT 
A. INJUNCTIONS 


The broad scope of the injunctional remedy is illustrated by its 
invocation in a number and variety of situations. 

Injunctional relief was afforded in the following cases: Spencer 
Co-operative Live Stock Shipping Association v. Schultz et al.,! 
where Chapter 185 of the Statutes was so construed as to afford in- 
junctional relief to a co-operative association against purchasers with 
notice from recalcitrant members without joinder of such members 
as defendants ; City of Milwaukee v. Milwaukee Electric Ry. & Light 
Co.,2 an aftermath of Milwaukee v. Milwaukee Electric Ry. & Light 
Co.,? where the defendant’s primary devotion of cars to the transpor- 
tation of freight was enjoined as a violation of its passenger franchise 
at the suit of the city; Milwaukee Electric Ry. & Light Co. v. City 
of Milwaukee et al.,* in which the city, acting in its proprietary capac- 
ity, was denied the right to displace the plaintiff’s lawfully installed 
underground conduits by water mains, and Milwaukee Electric Ry. 
& Light Co. v. City of Milwaukee et al.® holding the city, after an- 
nexation of a village, estopped to assert such a right against the util- 
ity where the village could not have done so; Moran v. Wilkinson 
et al.® vindicating the plaintiff’s rights in an easement of way to 
which he was entitled by way of reformation as against subsequent 
grantees with notice; and Espenhains Dry Goods Co. v. Kurzon,* 
wherein the lessee of a department in plaintiff’s store was restrained 
from engaging in business elsewhere in violation of his contract. 

Similar relief was denied or otherwise disapproved in a larger 
group of cases. In Wisconsin & Michigan Transport Co. v. Pere 
Marquette Line Steamers.,3 a Great Lakes carrier was relegated to 
its statutory forum under the United States Shipping Act for relief 
against destructive competition, pursuant to federal decisions. In 
S. S. Kresge Co. v. Garrick Realty Co.,® the court declined to enjoin 
the destruction of a dangerously deteriorated party wall at the in- 
stance of a party who had practically renounced the agreement and 
was deriving no substantial benefit therefrom. In Pennefeather et al. 
v. City of Kenosha,’® property owners, who had appeared in and 
consented to condemnation proceedings, sought unsuccessfully to en- 





1209 Wis. 344, 245 N. W. 99 (1932). 
2209 Wis. 611, 245 N. W. 853 (1932). 

7205 Wis. 453, 461, 237 N. W. 64, 67, 238 N. W. 377, 76 A.L.R. 1180 (1931). 
#209 Wis. 656, 245 N. W. 856 (1932). 

5209 Wis. 668, 245 N. W. 860 (1932). 

®247 N. W. 873 (Wis. 1933). 

7248 N. W. 153 (Wis. 1933). 

*210 Wis. 391, 245 N. W. 671 (1933). 

*209 Wis. 305, 245 N. W. 118 (1932). 

#210 Wis. 695, 247 N. W. 440 (1933). 
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join the continuance of the action because of previous technical 
omissions in procedure. 

In Schlitz Realty Corporation v. City of Milwaukee et al.,1 
Alaska Land Co. v. City of Milwaukee et al.,1* Uihlein v. City of Mil- 
waukee et al.,13 and companion cases, suits to enjoin the entry of 
assessments upon the tax roll were dismissed, equity’s jurisdiction to 
quiet title not attaching until actual levy of the tax, and it further 
appearing that none of the complainants had paid the tax sought to 
be avoided. 

Kurzon v. Espenhains Dry Goods Co.'* deals with an unsucess- 
ful attempt by a lessee of a retail department in defendant’s store to 
have its contract to conduct a “mercantile” business construed and en- 
forced as requiring maintenance of a “department” store. In Randall 
v. City of Milwaukee,'® an abutting owner sought to prevent the erec- 
tion of a shelter over the entrance to a pedestrian subway, but the 
court held that such structure did not constitute an additional 
servitude. 

A most interesting and novel case from the procedural standpoint 
is Manning v. Young.‘® Candidates for a city primary having filed 
their nomination papers on the day following the nominal expiration 
of the statutory period, the nominal last day having been a legal holi- 
day, the circuit court, at the suit of a single voter, enjoined the board 
of election commissioners from certifying the names of such candid- 
ates on the ballot. Shortage of time rendering the right of appeal 
vain, an original proceeding was commenced in the supreme court to 
mandamus the board to include the names of such candidates in the 
ballot. In accepting jurisdiction and granting a peremptory writ, the 
court invoked the well-established maxim: “It is a general rule of 
law that a court of equity will not exercise its jurisdiction in political 
matters except in cases where authority is conferred upon it by 
statute so to do or in cases where the plaintiff alleges he has been de- 
prived of some right guaranteed to him either by the Constitution or 
the statute.” 

Pertinent only to the adjective phase of injunctional relief are 
Gross et al. v. Peter Pirsch & Sons Co. et al.,17 reiterating the famil- 
iar rule that an order granting a temporary injunction will be re- 
versed only for abuse of discretion, and Antigo Electric Co. v. Faust 
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Lumber Co. et al.,18 applying the rule of Muscoda Bridge Co. v. 
W orden-Allen Co.,!® which restricts the assessment of attorney’s fees 
as an item of damages upon vacation of a temporary injunction to 
services rendered in resisting the application for temporary relief. 


B. QuretinG TITLE 


Equity’s jurisdiction to quiet title to real estate was invoked in 
four cases before the supreme court without material contribution to 
this phase of equity jurisprudence. De Vries v. Jensen et al.?® re- 
quired a practical construction of a devise of lands as between rival 
devisees and was decided upon its own peculiar facts without citation 
of authority, the case of McEvoy v. Loyd?" being distinguished. In 
Miller Investment Co. v. City of Milwaukee,?? the title of an 
abutting owner to abandoned portions of a relocated street was quieted 
upon the authority of established Wisconsin precedents. 

Quilling et al. v. Waggoner?® is probably the most interesting of 
the several decisions rendered in actions to quiet title. The suit was 
brought against the holder of tax deeds alleged to have been taken 
in violation of an agreement, made prior to the expiration of the 
redemption period, to refrain from so doing pending the determina- 
tion of the validity of a prior tax deed. The trial court’s ruling 
that the evidence failed to establish an agreement was sustained, but 
the judgment was reversed to permit a determination of the facts 
relative to an equitable estoppel, the court saying: “If the respond- 
ent, by his acts, conduct, or declarations, induced the appellants to 
alter their position injuriously to themselves, respondent cannot avail 
himself of the absence of a formal or specific agreement. He is 
then concluded not only by what he or his agent did or said, but by the 
natural and reasonable inference from his statement and conduct.” 
While the decision seems to extend the doctrine of equitable estoppel 
to extreme limits to avoid an obvious injustice, it seems consistent, on 
principle, with previous decisions and it will be borne in mind that 
the reversal was for a new trial only. 

Kidder v. Pueschner™* quiets the title of a grantee, the descrip- 
tion in whose duly recorded deed, though mistaken in some particu- 
lars, was sufficient to put subsequent grantees upon notice. 





48 209 Wis. 139, 244 N. W. 604 (1932). 
207 Wis. 22, 239 N. W. 649 (1932). 
7° 210 Wis. 360, 244 N. W 


- 607 (1933). 
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32209 Wis. 517, 244 N. W. 753 (1932). 
33210 Wis. 507, 246 N. W. 564 (1933). 
“247 N. W. 315 (Wis. 1933). 











WISCONSIN LAW REVIEW 


C. Speciric PERFORMANCE 


Cases treating of specific performance are few in number and of 
passing moment. Big Bay Realty Co. v. Rosenberg, et al.,25 and 
Fondtosa Highlands, Inc. v. Paramount Development Co. Inc. et al.26 
sustain the sufficiency, on demurrer, of rather commonplace com- 
plaints. The latter decision, in reversing an order appointing a re- 
ceiver pendente lite, definitely clarifies the law of receivership in hold- 
ing that “Although the appointment of a receiver of an insolvent cor- 
poration is a power inherent in equity courts, and does not depend 
for its vitality upon any provision of the statutes, the procedure in 
cases of this kind is regulated by sections 286.10 and 286.11 stats.” 
While this may seem a bit anomalous from a theoretical standpoint, 
the result should be to correct a rather general misunderstanding of 
the question. 

In Frank v. Marquette University et al.,27 the court recognizes, 
arguendo, that a student entitled to a diploma may have such right 
specifically enforced, but refuses inspection of university records 
of disciplinary action in cases of other students upon the ground that 
the educator is not bound to uniformity in the discretionary field of 
disciplinary action, thereby rendering such records immaterial in the 
particular case. 

Eaton Center Cooperative Cheese Co. v. Heintz et al.2* denies 
specific performance to the vendee of a married man whose wife 
did not join in his contract to convey a portion of their homestead. 


D. REscISssION 


The subject of rescission received substantial consideration from 
the court during the past year. Banninger v. Landfield et al.?® and 
Mallow et al. v. Hall et al.8° deal with rescission, but are instances of 
recission by act of the party and consequently sound in law rather 
than in equity. 

Kend v. Crestwood Realty Co. et al! was a suit to cancel a land 
contract, predicated upon amendments of the zoning ordinance subse- 
quent to the date of the contract. Holding that such amendment did 
not constitute a disabling incumbrance, the court proceeds to adopt 
and apply the rule, apparently new to Wisconsin but well-established 





33248 N. W. 782 (Wis. 1933). 

248 N. W. 131 (Wis. 1933). 

7209 Wis. 372, 245 N. W. 125 (1932). 
38209 Wis. 170, 244 N. W. 620 (1932). 
209 Wis. 327, 245 N. W. 113 (1932). 

* 209 Wis. 426, 245 N. W. 90 (1932). 

210 Wis. 239, 246 N. W. 311 (1933). 
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in other jurisdictions, that mere ineligibility to specific performance 
does not, ipso facto, warrant rescission. 

In Hacker v. Kyle,®? tried upon the theory of recission, the 
plaintiff stockholder sought damages of a corporate director and officer 
for alleged fraud in inducing the sale of her stock at less than its true 
value. The effect of the decision upon the question of the duties of 
corporate officers to their stockholders is materially lessened, if not 
wholly avoided, by the strict confinement of the decision to the suffi- 
ciency of the evidence to sustain the trial court’s findings, the appellate 
court concluding that the defendant’s alleged misrepresentations of 
fact were no more than expressions of hope for the future and that 
the alleged discrepancy between value and price was not established 
by the evidence. 

Przybylski et al. v. Von Berg et al.,3% decided by a divided court, 
presents the most thorough and scholarly treatment of the question 
of rescission for inadequacy of consideration as yet produced by our 
court. The plaintiffs, by the fraudulent representations of their own 
agents, were induced to exchange lands with the defendants for a 
grossly inadequate consideration. The defendants, who paid a part 
of the commission of the plaintiff’s agents by agreement of all parties, 
had knowledge of substantial discrepancies in values but were other- 
wise dissociated from the conduct of the plaintiff’s agents. 

Both majority and minority opinions accept the firmly established 
Wisconsin rule that mere inadequacy of consideration, unaccompanied 
by other facts, is insufficient to authorize rescission. The minority 
opinion, however, asserts the existence of additional controlling facts 
which the majority declines to recognize. A careful reading of the 
two opinions convinces one that the difference originates, not in the 
principles of law applicable, but in conflicting inferences of fact 
drawn from the same evidence. While the case cannot be said to 
enunciate new principles, it serves as a helpful collation and review of 
the pertinent authorities. 


E. ForEcLosurE OF MorTGAGES 


Equitable principles governing the remedy of foreclosure of first 
importance and new, at least in their application, to Wisconsin are de- 
clared in Justice Wickhem’s decision in Suring State Bank v. Giese, 
et al.,34 extended discussion of which is obviated by reason of its 





™ 248 N. W. 134 (Wis. ort 
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annotation elsewhere.*** While purporting not to alter the rule that 
mere inadequacy of consideration is not a ground for setting aside a 
foreclosure sale, as declared in Griswold v. Barden,®® it avoids the 
necessary effect of such rule by accepting the effect of the current 
economic depression upon real estate prices as a controlling factor 
when coupled with inadequacy of consideration and authorizes the 
setting aside of foreclosure sales with the alternative to the mort- 
gagee of accepting an “upset” price. The federal court practice in 
the foreclosure of large corporate properties, as declared in Northern 
Pacific Railway Co. v. Boyd** is cited as authority for the decision. 
While the immediate effects of the decision are obviously commenda- 
ble, one cannot but speculate upon the ultimate effect of repeated 
vacations of sales upon the property rights of financially distressed 
mortgagees holding relatively small mortgages upon properties of sub- 
stantial intrinsic value. While the views expressed are entirely con- 
sistent with their author’s joinder in the dissenting opinion in the 
Przybylski case, supra, they present an interesting contrast with the 
majority opinion in the latter case insofar as both actions sound in 
contract. 


VI 
INSURANCE 


WALTER T. BIE 
Kart HAGEMEISTER 


A. VaLuep Poticy Law—Wis. Stat. (1931) §203.21 


In Ciokewicz v. Lynn Mutual Fire Ins. Co.1 and Fox v. Milwaukee 
Mechanics’ Ins. Co.” it was contended that the valued policy law 
was unconstitutional in that it deprived the insurer of its property 
without due process. In accord with its earlier decisions on a val- 
ued policy law, the court states that making a contract to pay a 
sum certain in the case of a total destruction of property certainly can 
not be said to deprive the promisor oi his property without due 
process; that the valued policy law constitutes a contract for li- 
quidated damages and does not create a conclusive presumption of the 
value of the property destroyed. 





“a8 Wis. L. Rev. 286. 

® 146 Wis. 35, 130 N. W. 952 (1911). 
228 U. S. 482, 33 Sup. Ct. 554, 57 L. ed. 931 (1913). 
1248 N. W. 778 (Wis. 1933). 

2210 Wis. 213, 246 N. W. 511 (1933). 
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In the Lynn case the assured’s intent to cancel a policy was never 
made manifest to the insurer. As a result, two policies were in force 
at the time of a fire; the total amount of insurance was greater than 
the actual value of the property destroyed. The court held that the 
plaintiff was entitled to the full value of both policies under the valued 
policy law. The fact that the defendant insurer’s policy contained 
a provision that it should not be liable for a greater portion of the 
loss than the amount insured should bear to the whole insurance 
covering the property did not stop the operation of the valued policy 
law where the policy contained no condition which releases the de- 
fendant company from liability while there is other insurance on the 
same property. 

In the Fox case it was contended that the Wisconsin standard fire 
insurance policy set out in Wis. Stat. (1931) §203.01 one of whose 
provisions was that the damages are limited to the actual cash value 
of the property at the time of loss supersedes the valued policy law 
because the standard fire policy was enacted subsequent to the enact- 
ment of the valued policy law. The court points out that the valued 
policy law is a special statute ; that it applies only to real property and 
then only when the property is totally destroyed and that under the 
ordinary rules of statutory construction the special statute supersedes 
the general provision for the standard fire insurance policy. In this 
case the court comments, in answer to the objection that the valued 
policy law deprives the insurer of its property without due process of 
law, that the insurer under the standard fire insurance policy has the 
right to repair, rebuild or replace the property within a reasonable 
time. 


B. “No Action” CLAUSES 


In Suschnick v. Underwriters Casualty Co.® our court in affirming 
the rule of Elliott v. Indemnity Insurance Co. of North America,* 
held that the legal representative of the insolvent estate of the de- 
ceased insured is not a necessary party defendant where the “no-ac- 
tion” clause in the policy of insurance relates only to the assured® 
and not to third parties.* In this case the policy was written before 
the passage of Wis. Stat. (1931) §260.11, authorizing the joinder of 
an insurer as a party defendant. It is an interesting quaere whether 





28 See Wis. Stat. (1931) §230.215. 

3248 N. W. 477 (Wis. 1933). 

#201 Wis. 445, 230 N. W. 87 (1930). 

5See Heinzen v. Underwriters Casualty Co., 208 Wis. 512, 243 N. W. 448 (1932). 
*See Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224 (1928). 
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in the face of §260.11 and where the “no action” clause relates to 
third parties,” the insured or his estate would be a necessary party. 

In Polzin v. Wachil,® it was held that Wis. Stat. (1931) $194.14 
making an insurer directly liable on a common carrier’s bond was not 
intended to permit the plaintiff to join the insurer as a party defend- 
ant under the provisions of the bond. By virtue of the same reasoning 
as in Morgan v. Hunt® and its allied cases’ construing Wis. Stat. 
§85.93, it was held that the “no action” clause of a motor carrier’s lia- 
bility bond did not conflict with the statute requiring such bond and 
making an insurer directly liable thereunder. The court explained that 
the statute making an insurer directly liable was intended to assure the 
collection of damages and not to authorize a joinder of the insurer 
as a party defendant. The court said that if it does not clearly appear 
from the language of the statute, legislative history conclusively 
shows that it was not the intention of the legislature to permit a 
plaintiff to join an insurance carrier as a party defendant against the 
provisions of its contract with an assured. 

Our court has repeatedly upheld “no action” clauses of the type 
involved in Morgan v. Hunt, but no case has been presented which 
has necessitated a decision as to the constitutionality of Wis. Start. 
(1931) §260.11, where such a “no action” clause is in a policy. 
Whether or not this section is constitutional would involve an analysis 
by our court of the liberty of an insurer to contract, with particular 
consideration of the presence of an insurer in the case as affecting 
the fact finding and the award of damages by a jury. 


C. Surcme CLAUSE 


Ladwig v. Natl. Guardian Life Co.!? is an interesting case which 
construes the legal meaning of a suicide clause in a policy: “If within 
two years from the date hereof the assured shall, whether sane or 
insane, die by his own hand, the liability of the company shall be 
limited to the premiums paid.” The rule in this case follows the 
earlier Wisconsin cases; death resulting from the insured’s own acts 
is not suicide unless the acts were intentional and committed by the 
assured while conscious of the nature and consequences of the act. 
Although favorable to the majority New York rule which excludes 
liability in every case of self destruction except where death is the 





‘As in Morgan v Supra 0 
* 209 “Wis. 7% yas N. we 182 (1932). 
® Supra note 6 
_ © Bergstein v. “Popkin, 202 Wis. 625, 233 N. W. 572 (1930); Pawlowski v. Eskofski, 209 
Wis. 189, 244 N. > 611 (1932). 
4 Supra note 
3247 N. W. Si2 (Wis. 1933). 
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result of an accident, our court reaffirmed the earlier Wisconsin rule 
because the policies were entered into with knowledge of the previous 
decisions and such decisions must be included as part of the intention 
of the contracting parties. Quaere, is this case a stepping stone to an 
adoption of the majority New York rule? 


D. RECOVERY FROM SELF 


Apparently Independence Indemnity Co. v. Boss'® was a case of 
first impression. In this case it was held that a mother employing a 
son on a farm could not, as a dependent, recover from a compensa- 
tion insurer for the son’s death. The court decided that since there is 
no liability on the insurer where the insured is not liable and since 
the applicant and the respondent were really the same person, to 
allow recovery in this case would be to make compensation insurance 
an accident, health or life insurance measure, thus aborting the funda- 
mental principles of compensation insurance. 


E. Ricut To CHANGE BENEFICIARY 


Another case apparently of first impression is Kay v. Erickson.4 
It was there held that where the testator died leaving a benefit certifi- 
cate, the guardian of the testator had no right to change the benefi- 
ciary, on decease of the beneficiary named, and that the proceeds 
were payable to the heirs at law of the testator according to the con- 
stitution of the society. Although there are many cases holding that 
such benefit certificates are payable to the heirs at law of the testator, 
there seem to be none holding that a guardian has the power to change 
the name of such beneficiaries. Our court states that a guardian has 
no more power to make such a change than to make a new will for 
the ward. 


F. REJECTION OF APPLICATION IN REASONABLE TIME 


In Wallace v. Metropolitan Life Ins. Co.15 an application was 
made on December 5. The insurer’s physician discovered on Decem- 
ber 29 that the applicant was physically unfit, and caused the applica- 
tion to be stamped “rejected” on January 2. The applicant was not 
notified of such rejection and died on February 22. The court held 
that there could be no recovery, although premiums had been collected 





13209 Wis. 109, 244 N. W. 566 (1932). 
209 Wis. 147, 244 N. W. 625 (1932). 
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up to February 20. This decision affirms the rule laid down in 
Kukuska v. Home Ins. Co.'* that the rejection must be made within 
a reasonable time, and holds that it was made within a reasonable 
time, and that no damages were shown. 


VII 
MORTGAGES 
OLIVER S. RUNDELL 


Mortgage foreclosure is a subject which is demanding and receiv- 
ing attention from courts and legislatures! as well as from the general 
public. This paper will discuss some of the current problems of 
mortgage foreclosures and the effect upon them of recent legislation 
and of judicial action. 


A. RECEIVERSHIP 


One of the immediate questions upon the beginning of a fore- 
closure is that of the right to the income pending the completion of 
the foreclosure process. The original common law conception of a 
mortgage was that of a transfer of the legal title of the mortgaged 
premises to the mortgagee whereby the mortgagee acquired the im- 
mediate right to the possession of the property mortgaged.? Com- 
monly this right was not ex»rcised until default, but when it was ex- 
ercised the mortgagee became entitled at law by virtue of his pos- 
session and ownership to the income of the mortgaged property. The 
equity courts, however, insisted that the security feature of the 
mortgage be considered paramount; that if the mortgagee received 
the sum for which the mortgage was security, even after default, 
he should return the title to the mortgagor ; and, that, in determining 
the sum due, he should account to the mortgagor for income re- 
ceived by him.’ 

Equity’s position in turn drove the mortgagee to protect himself 
from a possible redemption by the mortgagor by appealing to the 
chancellor to specify the conditions under which a redemption might 
be permitted, and to declare that, if those conditions were not com- 





% 204 Wis. 166, 235 N. W. 403 (1931). 

2See Wis. Laws 1933, c. 11, 13, 15, 86, 117, 125, 304, and 416. 

2See Jupce Trowsrmcre, ON Mortcaces, 8 Mass. 551 (1812); Chaplain, H. W., The 
Story of Mortgage Law (1890) 4 Harv. L. Rev. 4; Schreiber v. Carey, 48 Wis. 208, 9 N. W. 
124 (1879); Grother v. Nick, 193 Wis. 503, 511, 215 N. W. 571 (1927). 
Jones, Mortcaces (7th ed., 1915) §§1114, 1115. 
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plied with, the mortgagor should be foreclosed from redeeming at all.* 

To the extent to which a mortgagee might avail himself of a legal 
remedy to gain possession, the courts of equity ordinarily refused to 
grant an application for the appointment of a recevier in a foreclosure 
suit.5 Still, where the mortgagor is subject to the loss of his posession 
anyway there is from his point of view some benefit to be derived 
from a receivership since it enables the court properly to supervise 
the collection and application of income. Accordingly, statutes have 
not infrequently provided for the appointment of a receiver under 
specified conditions.® 

A mortgage is normally expected by the parties when it is entered 
into to be redeemed, not foreclosed. Even under the original common 
law conception of ownership in the mortgagee, it was not ordinarily 
expected by the parties that practice should accord with legal theory ; 
it was not expected that the mortgagee should act as though he were 
owner. Stipulations denying the mortgagee the rights of possession 
under his legal title until a default occurred were frequently inserted 
in the mortgage, and, even in the absence of an express stipulation, and 
in the absence of any statutory regulation, courts have frequently held, 
as a matter of interpretation of the mortgage contract, that the 
mortgagee is not entitled to possession until after default.” 

But this has not satisfied the legislatures. Possession taken by the 
mortgagee may mean dispossession from home and loss of means of 
livelihood. Accordingly legislatures have in many states denied to the 
mortgagee the right to recover the possession of the mortgaged prem- 
ises. Wisconsin is typical of such states. Commonly also such states 
have provided, as Wisconsin has, that upon foreclosure the land shall 
be sold to the highest bidder rather than become irrevocably that of 
the mortgagee.® 

From the denial of the right of the mortgagee to recover the 
possession of the mortgaged premises has developed a new conception 
of a mortgage in which the mortgagee is conceived as having but a 





* PowELL Mortcaces (6th ed., Am. Reprint) 961. 

5“The rule about receivers was very clear; if a man has a legal mortgage, he can not have 
a receiver appointed; he has nothing to do but to take p t in Powett, 
supra, p. 298, of rule laid down by Lord Chancellor Eldon in Berney v. Sewell, 1 Jac. ? Walk. 
647. See also Jones, supra, §§ 1519, 1520; Schreiber v. Cary, 48 Wis. 208, 212, 213, 4 N. W. 
124, 125, 126; Allen, Appointment of Receivers in Mortgage Foreclosure Actions, 16 Marquette 
L. Rev. 168, 170. 

®Unper 23 and 24 Vict. c. 145, §§ 11-32, the right to the appointment of a receiver 
was given in all cases where the principal was in arrears one year, or the interest for six 
months, or where the mortgagor had failed to pay any insurance which he ought by the terms 
of the mortgage deed to have paid. See Jones supra, $1519, footnote 33. See also annotations, 
26 A.L.R. 71; 36 A.L.R. 611; 55 A.L.R. 534 

TSee Jones, supra, §§667, 668. 

8 Wis. Stats. (1931) $275.23. “No action of ejectment for the recovery of mortgaged 
premises shall be maintained by a mortgagee, his assigns or representatives.” 

*See Wis Stats. (1931), c. 278 and c. 297. 
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lien on the land, the titie remaining in the mortgagor.'° Not unnat- 
urally the development of this conception has not been altogether uni- 
form nor has it been entirely consistent. Thus it has been commonly 
held in those jurisdictions which deny to the mortgagee the right to 
recover the possession that, if the mortgagee succeeds in getting 
peaceably into possession of the mortgaged property, the mortgagor 
will be required to pay the mortgage debt as a condition to ousting 
the mortgagee.'! This right to retain a possession peaceably acquired 
seems hardly consistent with the policy which refuses the mortgagee 
the right to recover possession.12 Accordingly some of the later 
cases have tended to restrict the right to retain possession to situations 
where the mortgagee was permitted to enter with the consent of the 
mortgagor.13 

It is agreed that a contract between the mortgagor and the 
mortgagee, whereby the mortgagee is presently permitted to enter 
and apply the income on the mortgage debt is binding. Can a valid 
agreement be made as a part of the mortgage transaction whereby 
the mortgagee is to be entitled to the possession at some future time, 
or is such an agreement void as contrary to the policy of the legisla- 
tion denying a right to recover possession by virtue of the mortgage 
relation alone? It may be argued that such legislation merely under- 
takes to define the rights which arise out of the normal mortgage re- 
lationship, without attempting to deny the parties the right to bargain 
with respect to the income of the property as a part of the morgagee’s 
security. On the other hand, it may be argued that the object of such 
legislation is to preserve the mortgagor, in the interests of social 





%” Durfee, The Lien or Equitable Theory of the Mortgage—Some Generalizations (1912) 10 
Mic. L. Rev. 587; itapé, Mortgages The Genesis of the Lien Theory (1923) 32 Yate L. re 
233; Sturges and Clark , Legal Theory and Real Property Mortgages (1928) 37 Yate L. J. 69 

1 JONES, oe (7th ed. 1915) §§715-717; Brinkman v. Jones, 44 Wis. 498 dsis); 
Hennesy v. Farrell, 20 Wis. 42 (1865) ; Tallmun v. Ely, 6 Wis. 244 (1858). 

3 The following rather di tion was made in Brinkman v. Jones, supra, 
p. 512: “It was urged that, because this court has held that if the mortgagee gets the peaceable 
possession after condition broken, he can not be ejected by the mortgagor without first tendering 
the amount due on the mortgage, it has recognized a title to the lands mortgaged in the 


ortgagee. 

“This does not follow. These decisions simply recognize the right of the pledgee to take 
the possession of the pledge if he can, in order Sng himself out of the rents and profits; and, 
if he receives enough out of such rents and profits to pay his debt, his mortgage is the 
satisfied, and he may then be ejected by the mortgagor. See Gillett v. Eaton, 6 Wis. 30; 
Tallman v. Ely, 6 Wis. 244; Stark v. Brown, 12 Wis. $72; Hennesy v. Farrell, 20 Wis. 42. 
Neither of these cases puts the right of the mortgagee to retain the possession after condition 
broken on the ground that he has a title in fee or otherwise, but upon the ground that it would 
be inequitable to turn him out of possession until his debt was paid; and for the further reason 
that the mortgagee ought not to be put to the cost of a foreclosure sale to get possession or to 
pay his debt. It is possible that these cases may have gone in part on the theory that, after 
condition broken, the mortgagee had some title to the lands. It is clear, however, that if the 
—- had no title before condition broken, he could not have any after. The old theory of 

mortgage was, that it conveyed the title, subject to be defeated by the performance of a 
eniiiian subsequent; and when the condition was not performed, the title became absolute. 
The execution and delivery of the mortgage gave the title to the mortgagee, and not the failure 
to perform the condition. It is also clear that if his mortgage did not give him title, his taking 

ion could not have that ren ”* Similar language is found in Kortright v. Cady, 21 
; a ald 88 Am. Dec. 145 (1860 
19 Herrmann v. Cabinet Land x 217 N. Y. 526, 112 N. E. 476 (1916). 
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well being, from being deprived even by his own agreement of the 
possession of his mortgaged property while the mortgage relation still 
continues.1* In the latter view such legislation seems an extension of 
the familiar view early developed in equity that the mortgagor shall 
not be permitted to bargain away his right of redemption as a part of 
his mortgage contract. 

The denial of the right to the mortgagee to recover the possession 
of the mortgaged premises places the appointment of a receiver in 
foreclosure proceedings upon a different basis. Especially is this 
true if an agreement to deliver in the future the possession of the 
premises is deemed contrary to pubiic policy. In such case the income 
cannot properly be deemed to be a part of the security of the mortgage, 
and a receiver should be appointed only for the protection of what is 
properly a part of the security. Consequently we find the courts hold- 
ing that receivers may be appointed in foreclosure actions only to 
prevent impairment by improper action on the part of the mortgagor 
of the capital value of the premises mortgaged.15 It might logically 
be held that where this is the basis for the appointment of a receiver, 
the income collected by a receiver above that necessary to pay proper 
expenses of operation and prevent impairment in value belongs to the 
mortgagor.1®6 Understandably enough, the courts have not infre- 
quently held, as has the Wisconsin court, that surplus income received 
by the receiver shall be applied to the mortgage debt.'17 As a con- 





™% While the courts have sustained the right of a vy to hold the possession under an 
executed agreement to that effect they have refused to enforce an executory agreement to give 
jon to the mortgagee in the face of statutes =! in terms deny the the remedy 
of ejectment or which deny him the right of except by foreclosure and sale. Thus 
in Hazeltine v. Granger, 44 Mich. 503, 7 N. 74 (1880), Campbell, J., said, p. 505, “‘The 
statute does not say that no ejectment "shall lie unless there is an agreement to "that effect, but 
that it —r = lie ae all. Every mortgage made in common law form contains words, whereby, 
aheolte Possession would - belong to the mortgagee and his title would become 
te by “iclanlt, "the whole aim of equity was to arrest this forfeiture and not to allow the 
language of a mortgage to have any force against the equity of redemption. The statute is a 
further step in the same direction for the | protection of “Mortgages against agreements, which, as 
literally drawn and as theref were d dangerous and against public policy,” 
and under a statute providing that ‘a mortgage of real property nage not be deemed a convey- 
ance so as to enable the owner of the mortgage to recover possession of the real property without 
a foreclosure and sale according to law,’”’ the Supreme Court of the ‘United States said, 
Justice Woods, in Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. 720, 28 L. ed. 415 (1884), “The 
case of the defendant in error — ae not be aided by the stipulation in the defeasance of August i 
1874, exacted by the mortgagee, that Goldsmith and Teal would, wu default in the payment of 
the note secured by the mortgage, deliver to Hewitt, the trustee possession of the mortgaged 
pa. That contract was contrary to the public policy of the state of onme, as 
the statute just cited, and was not binding on mortgagor or his vendee, 
not expressly prohibited A law, yet, like all contracts opposed to the public a 
state, it can not be enforc 

18 Grether v. Nick 38 Wis. 503, 213 N. W. 503, 215 N. W. 571 (1927); Winkler v. 
Magdebury 100 Wis. 421, 76 N. W. 332 (1898); Finch v. Houghton, 19 Wis. 163 (1865). 

%©In Wagar v. Stone 36 Mich. 364 (1877), 4 court held that the net income recei' 
by a receiver in mortgage foreclosure proceedings, t he mortgaged premises having sold for less 
than enough to satisfy the mortgagee, belonged to a judgment creditor of the mortgagor rather 
than the mortgagee, the judgment creditor having acquired the interest of the m while 
foreclosure was pending upon execution sale. See also cases discussed in 7 L.R.A. (N.s.) 1001, 
to Moncrieff v. Hare, 38 Colo. 221, 87 Pac. 1082 (1906). 

37 When it is said that this holding is understandable, it is meant that it is not unnatural 
that the full implications of legislation denying the mortgagee the right in changing the security 
from the land as such to the amount which might be realized upon foreclosure should not im- 
mediately be perceived. As said by the Minnesota court in referring to decisions on the question, 
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sequence, a showing of waste is not infrequently made in a fore- 
closure proceeding in order to secure a basis for a receivership the 
real object of which is to secure the application upon the mortgage 
debt of income which it would appear is not properly a part of the 
security for that debt. 

It is implicit in a holding that an executory agreement to deliver 
the possession of the mortgaged premises to the mortgagee is con- 
trary to the policy of the jurisdiction that rents and profits are not 
subject to mortgage. A provision in a mortgage pledging the rents 
and profits as a part of the mortgage security therefore adds nothing 
to the security.18 Equally, it would seem to follow that an agreement 
contained in a mortgage providing for a receivership would have no 
effect in such a jurisdiction in adding to the security. 

Moved undoubtedly by the present plight of real estate mortgages, 
the legislature in its session of 1933 provided: “Sec. 278.102 (2) 
Default in the payment of taxes, interest or insurance premiums, or 
in the payment of two or more of such items, shall not of itself be 
cause in such action for the appointment of a receiver; but a receiver 
in such action may in the sound discretion of the court be appointed for 
such period or periods subsequent to the commencement of the action 
and upon such terms and conditions as the court deems to be just.’”’!® 

While under previous legislation the income of the mortgaged 
premises pending foreclosure cannot properly be regarded as a part of 
the mortgage security, the mortgagee is undoubtedly entitled to proper 
protection, of that which does constitute his security. Accordingly, 
while the discretion resting in the court which is recognized by 
this legislation should, it seems, be so applied as to protect the 
mortgagee from impairment or loss of security by the appointment 
of a receiver and the application of the income when necessary 
for such purpose, it should equally be so applied as to protect the 
mortgagor in his right to the income pending foreclosure. Therefore 
it appears that, where the appointment of a receiver is found to be 
necessary in order to protect the mortgagee’s interest in his security, 
the court may well provide that the income received by the receiver 





“Doubtless some of them have been influenced by preconceived ideas derived from the common 
law, while others, which hold that a receiver of the rents and profits may still be appointed, 
have failed fully to appreciate the limitations upon the right resulting from the change in the 
law of mortgages,”’ Marshall and Isley Bank v. Cady, 76 Minn. 112, 78 N. W. 978 (1899). 
In Grether v. Nick, supra note 15, the court by Justice Owen said, p. 509, ‘‘When the receiver 
so (to prevent waste) takes possession, whether there is any foundation for it in principle, it 
is well established that the rents and profits so collected by the receiver may be applied upon 
the mortgage indebtedness, even though such rents and profits have not been pledged as security 
for the mortgage debt by the terms of the contract between the parties. We do not attempt to 
vindicate this practice, but simply accept it as a thoroughly established principle of equity 
jurisprudence.” 

48 See note to Orr v. Bennett, 135 Minn. 443, 161 N. W. 165 (1917) in 4 A.L.R. 1396, 
1400, 1408. 
1% Wis. Laws 1933, c. 11, §1. 
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above that found necessary for the expenses of the receivership and 
the preservation of the security should be returned to the mortgagor. 


B. MoraToria 


To the list of sufferers from the appalling depression usually dated 
as beginning in 1929 parties to real estate mortgages are, at least, 
no exception. Neither mortgagor nor mortgagee has escaped. Both 
have suffered severely. As a class, however, it is undoubted that the 
condition of the mortgagors is the more distressful. Particularly true 
is this in the case of farm mortgagors.?° This condition has produced 
intense suffering on the part of the individual, widespread public 
sympathy and great official concern. Particularly in agricultural re- 
gions public sympathy has resulted in open defiance of legal remedies 
for the enforcement of the mortgage obligation.?! 

Among the factors contributing to the desperate plight of 
mortgagors is the fact that there has been no market for real estate. 
Such quantities have been thrown on the market that the slight de- 
mand which normally might exist even in a time of economic disloca- 
tion has disappeared.22 The result has been an insistent demand for 
legislative action looking toward, among other things, the postpone- 
ment of sales on foreclosure. Wisconsin, relatively early in the de- 
pression, responded to this demand by enacting in a special session of 
the legislature in the year 1931 two statutes providing, on certain con- 
ditions, for extensions of the period of redemption in the case of real 
estate foreclosures. One of these statutes was Chapter 24, and the 
other Section 7 of Chapter 29 of the laws of the Special Session of 
1931. 

These statutes were substantially alike though differing in details. 
Under them it was essential that insurance, a year’s taxes, and a 
year’s interest be paid as a condition of securing an extension for an 
additional year of the statutory period of one year provided for by 
existing legislation.28 As the depression continued with increased 
severity compliance with these conditions became quite generally im- 
possible and new legislation therefore became almost if not quite im- 





2 Some indication of the source, in part at least, of the farmers desperate plight is found 
in the statement that in 1928 farm products sold on the average for 139 per cent of the average 
price between the years 1910 and 1914 while Nov. 1932, the average price was 54% of the 
1910-1914 price. Rubright, Some Legal Aspects of the Farm Mortgage Foreclosure (1933) 
5 Rocxy Mountain L. Rev. 161, 162, citing = Science Monitor, March 8, 1933, p. 1. 

1 Rubright, supra note 20, at pp. 161-163 

In Suring State Bank v. Giese, 210 Wis. “489, 246 N. W. 556 (1933), the court said: 
“The court takes judicial notice of the fact that the present economic depression has not merely 
resulted in a serious dislocation of the value of real estate, but also in the almost complete absence 
of a market for real estate.” 

100 %8 These statutes and their constitutionality are considered in Note (1933) 8 Wis. L. Rev. 
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perative. By the date of the convening of the 1933 session of the 
Wisconsin legislature, demand for additional mortgage relief had be- 
come overwhelming. What was true of Wisconsin was true through- 
out the country generally.24 The result is a large body of legislation 
looking toward postponement of final realization by the mortgagee 
upon foreclosure of his mortgage. 

The Wisconsin moratoria provisions of this session are found in 
Chapters 11, 125, and 416 of the Laws of 1933. Chapter 11 provides 
for a postponement of sale in foreclosure by judicial action of 
mortgages upon farms and homesteads. Chapter 125 makes similar 
provisions with respect to foreclosure by judicial action upon long- 
term leases and mortgages of real estate other than farms and home- 
steads. Chapter 416 provides for a similar extension of the statutory 
period of redemption after sale in case of foreclosure by advertise- 
ment under Chapter 297 of the Wisconsin Statutes. These moratoria 
laws differ from those of the special session of 1931 in general in 
that they place the additional period of redemption within the dis- 
cretion of the court, limiting the total additional period, however, to 
two years, and that they also place the making of conditions upon 
which the extension may be granted within the discretion of the court. 

It is obvious that such legislation must run the gauntlet of con- 
stitutional limitations. Specifically, it must meet the test of, at least, 
the Fourteenth Amendment to the United States Constitution, “nor 
shall any state deprive any person of ... property without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws”; U. S. Const. Art I, §10: “No state 
shall . . . pass any . . . law impairing the obligation of contracts” ; 
Wis. Const. art. I, §13: “The property of no person shall be taken 
for public use without just compensation therefor”; Wis. Const. 
art I, §12: “No... , nor any law impairing the obligation of con- 
tracts, shall ever be passed, . 

The most direct challenge to the validity of such legislation is un- 
doubtedly contained in the contract clauses of both the federal and 
of the state constitution. Can legislation, giving specific authority to 
the courts to extend for a period as long as two years the right of 
redemption on an existing mortgage hope to escape such definite 
limitations on legislative authority as is contained in these constitu- 
tional provisions ? 

It is clear that they do not require that legislatures maintain for 
the enforcement of existing contracts exactly the same remedies 





™* Lists eppemsing in, the United States Daily between the dates of Jan. 27 and Mar. 1, 1933 
show more than on d bills p in legislatures of more than one half of the states 


affecting mortgage ty Be ned and deficiency judgments. 
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available at the time the contract was entered into. Yet it is equally 
clear that the obligation of a contract is affected by the remedies 
available in case of its breach. And while a degree of freedom in alt- 
ering remedies for breach of existing contracts is available to legis- 
latures, yet beyond that degree an alteration of the remedy will be 
deemed the impairment of the obligation of the contract.?5 

The recent legislation does not in terms purport to do anything 
other than alter the available remedies upon mortgage contracts. The 
constitutional problem therefore is whether the permissible degree 
of change has been exceeded. 

In some sense any change in the remedies upon an existing con- 
tract which in the slightest degree renders those remedies less advant- 
ageous impairs the obligation of the contract. When, however, it is 
once considered that a degree of change is permitted, the permissible 
degree necessarily is affected by considerations of time and place. 
This upon at least two grounds: First, that a given change in remedy 
may affect the obligation of a contract in different degrees under 
different conditions; and, Second, that constitutionally permissible 
variation of constant rights is affected by considerations of relative 
individual harm and social benefit. These factors are carefully recog- 
nized in the new legislation by preambles reciting the unusual eco- 
nomic conditions and social dangers justifying its enactment, and by 
so limitirg its duration in time as substantially to restrict its operation 
to conditions existing at the time of its enactment. 

As an illustration of the first factor, the present situation furnishes 
an obvious example. It is a fact known to all that the income of 
mortgaged property has become in a very large percentage of cases 
merely nominal ; that there is no market for it; and that there is such 
a dearth of credit that refinancing is a practicable impossibility. Under 
such conditions an authorization to a court to exercise its discretion 
in extending the period of redemption cannot be said to have a like 
effect with a similar authorization granted in normal times. 

With respect to the second factor, it is clear that private rights 
are qualified by social needs. It is true that it is laid down as a consti- 
tutional limitation that “The property of no person shall be taken 
for public use without just compensation therefor,” and it is accepted 
as an implied corollary that private property shall in no case be taken 
for private purposes. Still “Government hardly could go on if to 





25.A discussion of the constitutionality of mortgage moratorium legislation may be found 
in Allen, Constitutional and Economic Aspects of Moratorium Legislation (1933) 17 ~~ 
L. Rev.. 200: Feller, Moratory Legislations: A Comparative Study (1933) 46 Harv. L. Rev. 
1061; Rubright, Some Legal Aspects of the Farm Mortgage Foreclosure (1933) 5 Rocky Moun- 
TAIN L. Rev. 161. 
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some extent values incident to property could not be diminished 
without paying for every such change in the general law.”?* Some 
impairment in fact of contractual obligations without impairment of 
the obligation of the contract in a constitutional sense must be per- 
mitted to legislative authority or the legislative power to ameliorate 
social conditions would be certainly seriously and probably dis- 
astrously restricted. When the impairment is sufficient to be impair- 
ment in the constitutional sense, it must accordingly be one of degree, 
and the degree is necessarily affected by considerations of social 
utility. 

It must be conceded that the extension of the period of redemp- 
tion from mortgage foreclosures quite definitely interferes with the 
contract relation created by the mortgage. More especially would this 
seem to be true when the income of the mortgaged premises is with- 
held from the mortgagee during the extended period. So direct is 
this interference that authority is quite generally to the effect that 
existing mortgages cannot be affected by such legislation.?7 

But such authority is limited by the conditions to which it was ap- 
plied. The present emergency is unprecedented, and it seems that 
there is an awareness of its social implications such as has hardly be- 
fore existed. It is true that the existence of an emergency does not 
alter the constitutional limitations under discussion. Still, “Although 
emergency cannot become a source of power, and although the Con- 
stitution cannot be suspended in any complication of peace or war 
(Ex parte Milligan, 4 Wall. 2), an emergency may afford a reason for 
putting forth a latent governmental power already enjoyed but not 
previously exercised.”28 In Blaisdell v. Home Building and Loan 
Association,?® it was said by Holt, J., in sustaining the validity of 
legislation of the state of Minnesota extending the period of redemp- 
tion from sale under foreclosure under a power of sale, “Appellants 
concede, as they must, that chapter 339, Law 1933, impairs the obli- 
gation of the mortgage contract.” The statement, in the light of the 
decision, means, of course, that, though the obligation of the contract 
was in fact impaired, the conditions under which the legislation was 
to be applied were such that there was an absence of impairment in a 
constitutional sense. 





casa). Holmes, J. in Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 413 43 Sup. Ct. 158 
7A tabulation of moratory legislation in the United States together with the holdings 
pon this legislation is given as an —_ to an article by Feller, Moratory Legislation: A 
Comparative Study fig 46 Harv. L. Rev. 1061, 1081. 
Pound, J., in People ex rel. Durham R. Corp. v. La Fetra, 230 N. Y. 429, 445, 130 
N. E. = See (192i). 


N. W. 334 (Minn. 1933). 
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Justice Loring in the same case said, “As I see the problem 
presented, the sole question involved is whether the police power of 
the state is paramount to the constitutional prohibition against the 
impairment of the obligations of a contract. If this were a case of 
first impression, I should take the view that it is not. But in the New 
York housing cases the Supreme Court has twice said that it is. With 
the wisdom of such a holding, though by a divided court, it is not our 
function to quarrel. As long as it stands, we must follow it.” Taken 
literally this would seem to say that in acting under the police power 
the legislature is not bound by the constitutional provisions against 
impairment of the obligation of contracts. Properly speaking, how- 
ever, the legislature in exercising the “police power” is merely realiz- 
ing the results of the obligation of the courts to construe the consti- 
tutional provision in the light of social needs. In view of the present 
economic crisis, and the consideration of the individual permitted by 
the present legislation, it would appear that it might be expected to 
be sustained by the courts.8° 


C. ForEcLosuRE SALES 


Under the original conception of the real estate mortgage, by which 
the mortgagee was deemed the owner of the property mortgaged, 
subject to a right in equity on the part of the mortgagor to redeem, 
the remedy of the mortgagee in realizing on his security was to fore- 
close the mortgagor’s equity of redemption, leaving the mortgagee the 
absolute owner.*! If a mortgagee so realized upon his security, it was 
obvious that he could not also collect in full his debt. Equally ob- 
viously it would be improper to assume that the debt for which the 
mortgage was security was extinguished by the foreclosure of the 
mortgage since there seems no necessary reason for assuming the 
value of the security to equal or exceed the amount of the debt. Hence 
the mortgagee was permitted to proceed at law to collect the mortgage 
debt after foreclosure, but would be required to allow on the mortgage 
debt the value of the land, the value to be determined judicially.®? 





% See, however, the excellent discussion by Harry J. Allen, cited in note 25 above, con- 
taining a review of mortgage moratorium cases in the Wisconsin Supreme Court, and in the 
United States Supreme Court, in which the author doubts that the social problem involved is met 
by the Wisconsin legislation “in a sound or socially equal manner,” and accordingly doubts that 
“the legislation will receive judicial approval.” 

Legislation in Minnesota authorizing the courts to extend the period of redemption on 
mortgage foreclosures under certain conditions, but not beyond May 1, 1935 was sustained under 
date of July 7, 1933 in Blaisdell v. Home Building and Loan Association cited supra note 29. 
Legislation unconditionally extending for one year the period of redemption from a mortgage 
foreclosure sale was held unconstitutional under date of June 12, 1933, in State ex rel. 
Cleveringa v. Klein, 249 N. W. 119 (N. D. 1933). 

31 Jones, Mortcaces, (7th ed. 1915) §1538. 
32 Jones, supra note 31, §1567. 
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Under the conception of a mortgage prevailing at present in many 
jurisdictions, of which Wisconsin is an example, the mortgagee can 
realize upon his security only by having the mortgaged property sold 
and the proceeds applied upon the mortgage debt.8* Where this is 
true the giving of the mortgage would seem to presuppose that the 
mere fact that this method of realizing upon the security may in a 
specific case cause a sacrifice by the mortgagor is not sufficient ground 
for refusing the mortgagee the benefits of a duly conducted sale. Of 
course all sales are subject to judicial supervision and confirmation 
required may be refused, or, when confirmation is not required, the 
sale may be set aside if its conduct appears to be affected by fraud, 
or over-reaching on the part of the mortgagee. Nevertheless, the mere 
fact that the amount realized upon the sale does not accord with 
judicial estimates of the value of the property is not of itself suffi- 
cient to justify a court in refusing confirmation of, or in setting a 
sale aside. 

Suppose, however, that the device of selling as a means of de- 
termining value fails entirely. The acceptance by the parties to a 
mortgage of a form of security the realization of which requires a 
sale presupposes that the sale has some efficacy as a device for as- 
certaining value. It is well-known that it has almost entirely lost its 
efficacy in the current depression. Of course, depressions are re- 
current and the present one differs from others only in severity. But 
“most differences are, when wisely analyzed,’*® differences of degree, 
and it seems clear that even in the absence of fraud or oppression on 
the part of mortgagees, the failure of the sale as a device for determ- 
ining value may reach such a degree that the courts must ‘take ac- 
count of such failure. The Supreme Court of Wisconsin has de- 
termined that the present economic depression has created a situation 
in which the device of sale has failed to such an extent as to justify 
refusal on the part of a court to confirm a sale upon the ground of 
inadequacy of price alone.** 

Assuming that the court is justified under conditions such as at 
present exist in refusing to confirm a sale on the ground of in- 

. adequacy of price alone, the problem is presented as to what relief can 
be given. The court suggested in the case of Suring State Bank v. 
Giese, supra, that the court might decline to confirm a sale when the 





%3 Wis. Stats. (1931) $278.01. 

™ Meehan v. Blodgett, 86 Wis. 511, 57 N. W. 291 (1893); Kinwaird v. Farmers’ and 
Merchants’ Bank, 249 Ky. 661, 61 S. W. (2d) 291 (1933); Roberson v. Matthews, 200 N. C. 
241, 156 S. E. 496 (1931). 

* Holmes, J., in Rideout v. Knox, 148 Mass. 368, 372 (1889). 

* Suring State Bank v. Giese. 210 Wis. 489, 245 N. W. 838 (1933), ann. in 21 Caut. L. 
Rev. 522, 27 Inu. L. Rev. 950. 8 Wis L. Rev. 236, and 42 Yate L. J. 960. 
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bid was substantially inadequate, and that in ordering a sale or resale 
it might fix a minimum or upset price at which the premises must be 
bid in if the sale is to be confirmed, or if an upset price has not be- 
fore been fixed, it might upon application for a confirmation require 
as a condition to confirmation that a fair price, determined by it, be 
credited on the foreclosure judgment. 

Despite some suggestions to the contrary®? this hardly seems a 
straining of the power of a court having jurisdiction over a judicially 
ordered sale. It will be noted, however, that this decision presupposes 
an eventual determination of the value of the security by the device of 
a sale. Since, where the only means of realizing upon a security is by 
sale, the mortgagee must, in the absence of bids by others, himself 
bid in order that a sale be declared, this device affords a means of 
coercing the mortgagee to bid the amount of the upset price or such 
amount as the court will recognize as a fair value. To the extent to 
which it is deliberately used for this purpose its use can hardly be 
commended unless it is assumed that the court has the ultimate author- 
ity to fix a reasonable value to be allowed by the mortgagee as a 
condition to realizing upon his security. This would of course be 
doing no more than was necessarily done under the common law strict 
foreclosure. Such a power seems not altogether consistent with the 
legislative abolition of the strict foreclosure and the establishment of 
foreclosure by sale as the sole method of realizing on the security, 
but it would seem that any implied limitation upon the authority of 
the court to value the security may well be held to extend only so far 
as the sale can be made operative as a means of valuing the mortgage 
security and that when it fails in that purpose the court still has the 
authority as before to value the security as a condition to realization 
upon it. 


D. DEFICIENCY JUDGEMENTS 


Where a debt is secured by a real estate mortgage the mortgagee 
has the benefit of the remedies provided by law upon the personal 
obligation as well as the remedies upon the mortgage. In the absence 
of statute to the contrary he may enforce both remedies either con- 
currently or successively.** In a number of jurisdictions it has been 
provided by statute that an action can not be brought on an obligation 
secured by mortgage until the mortgage security has been exhausted.*® 





*™See note (1933) 42 Yate L. J. 9 
* Jones, Mortcaces, (7th < \eenes op215. 
® JONES, supra note 38, $1220. 
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Other jurisdictions have statutes providing that the pendency of an 
action to foreclose shall cause a suspension of all proceedings to re- 
cover on the debt except as authorized by the court.*® Wisconsin has 
had until this year no such statute and the rule has been well estab- 
lished in this state that neither the existence of a mortgage nor the 
pendency of proceedings to foreclose are impediments to proceedings 
to recover the mortgage debt.*! 

Under present conditions land which was originally mortgaged 
for much less than its market value at the time of the loan may now 
be worth much less than the present amount of the mortgage by any 
test of value. In such a case the hardship upon the mortgagor of 
imposing upon him a personal liability for the excess above what may 
be realized upon the mortgage is obvious. It is especially clear when 
the mortgage was originally given to secure a payment of a part 
of the purchase price. There has accordingly arisen agitation to 
protect mortgagors from personal liability upon mortgage debts, re- 
sulting in a new crop of legislation looking to that end. 

The legislative proposals in the recent legislative session went so 
far as to provide that no deficiency judgment be rendered in mortgage 
foreclosures, and that in a separate action the amount of the de- 
ficiency on foreclosure could be collected only to the extent caused 
by waste and neglect other than ordinary wear and tear.*? In what 
is now Chapter 13 of the Laws of 1933 which, as enacted, provides 
merely that before sale on foreclosure the court shall value the 
premises there was, as initially presented to the legislature, an addi- 
tional section providing that where the court had fixed the value 
of the premises it should “refuse in confirming a sale of the mortgaged 
premises to render a judgment for deficiency in excess of the net 
rental value of the mortgaged premises covering the period from the 
date of the rendition of the judgment to the date of sale together 
with the costs of the sale.”48 This provision was, however, eliminated 
in committee.44 The various proposals with respect to deficiency 
judgments resulted eventually only in the following provision: “No 
action at law or in equity shall be commenced, or judgment entered 
in any action now pending, except for the foreclosure of a mortgage, 
where the evidence of indebtedness is secured by a mortgage on real 
estate, until the mortgage is foreclosed and the property encumbered 
or pledged has been sold and the sale thereof confirmed pursuant to 





< JONES, supra note 38, §1223. 
“ Cavadini v. Larson, 248 N. W. aes (Wis. £960); First Trust Co. of St. Paul v. Calumet 
Silver pisck Fox Ranch, 210 Wis. 278, 246 N. . 331 (1933). 
“See, for instance, Assembly Bill, 7 @ 
* Senate Bill, 11 S. 
* Bill 11 S, "Amendment No. 1 S. 

























































WORK OF THE WISCONSIN SUPREME COURT 53 


such foreclosure action.”*5 This legislation postpones merely and 
does not deny a deficiency judgment. 

But it should be noted that it applies wherever a debt is secured 
by mortgage without regard to the relationship between the amount of 
the debt and the value of the security either at the time when the 
security was taken or at any later time. It is conceivable that a mort- 
gage, in a given instance, might be taken as additional security for 
an existing debt, the mortgaged premises being and being known to 
be at the time much less in value than the amount of the debt. Never- 
theless by this legislation remedies on the mortgage debt are sus- 
pended until confirmation of a sale on foreclosure. Under the statutes 
relating to foreclosure such confirmation cannot occur until the 
lapse of more than a year after the commencement of foreclosure 
proceedings and may not occur in spite of utmost diligence on the 
part of the mortgagee for more than three years from that time. In 
the meantime other assets of the mortgagor may be dissipated; they 
may even be taken by unsecured creditors who have no limitation upon 
their securing judgment and execution. Assuming that such legisla- 
tion is valid as to debts secured by mortgages taken subsequent to its 
enactment, it is difficult to see how it can escape constitutional ob- 
jections as to debts existing and secured by mortgages taken before 
enactment. 


VIII 
NEGLIGENCE 
Harotp M. WILKIE 


Almost one-fourth of the casés decided during the period under 
consideration involved actions based on negligence. Space limitations 
have made it necessary to limit the discussion to those decisions which 
are deemed most important. 


A. CoMPARATIVE NEGLIGENCE 


Cameron v. Union Auto Insurance Co.1 is a very important case 
under the new comparative negligence statute.2 The court withdrew 
a statement made in Paluczak v. Jones® and held that the basis of 
comparison, where there is a plaintiff and a defendant, is between the 





Wis. Laws 1933, c. 125 A iy 269.58 (2). 

2210 Wis. 659, 24 & N. 420, 247 N. W. 453 (1933). 
, Wis. Stat. (1931) f3311085, 

3209 Wis. 640, 643, 245 N. w. 655, 656 (1932). 
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plaintiff’s negligence and a total of 100% for both parties and not 
directly between the plaintiff's negligence and that of the defendant. 
Thus if the plaintiff’s negligence is found to be 40% and the de- 
fendant’s 60%, the plaintiff does not recover only 1/3 of his damage 
found (because 2/3 as negligent as defendant) but recovers 60%, his 
recovery being diminished by the proportion of his own negligence 
to the total for both parties, but not diminished according to the 
ratio of his negligence to that of the defendant. The question so 
presented was one on which there was a strong difference of opinion 
among practitioners especially in view of the legislative history of this 
act. The result reached is rather startling in that if a plaintiff’s 
negligence is 50% and a defendant’s 50%, the plaintiff recovers noth- 
ing and the defendant recovers nothing on a counterclaim; but, if 
the plaintiff’s negligence is 49% and the defendant’s 51%, the plain- 
tiff recovers 51% of his damage and the defendant recovers nothing 
on his counterclaim. On the other hand, if the defendant’s negligence 
is 49% and the plaintiff’s 51%, the plaintiff recovers nothing and the 
defendant recovers 51% on his counterclaim. A number of knotty 
problems under this statute still remain to be determined, including 
those presented by situations where the plaintiff sues more than one 
defendant ; e.g. where a guest sues both his host, and a third party, 
the respective duties of the defendants not being the same and the 
acts of negligence relied on being different. The rule adopted in the 
above case was also applied in Engebrecht v. Bradley* and Honore v. 
Ludwig.5 And under the above rule, if there are two or more de- 
fendants, must not each defendant be held liable to the plaintiff only 
for the proportion of his negligence out of the total of his negligence 
and that of the plaintiff? 

In Honore v. Ludwig,® it was indicated that the preferred practice 
is to have a finding of the entire damages and findings of the percent- 
ages of negligence. But it was held not to have been error under 
the situation in that case to submit the case otherwise when the 
essentials were covered by the questions submitted and instructions. 
There was a single defendant in that case. 

During the period covered by this article, no case came before the 
court in which it held that as a matter of law the negligence of one 
party must be regarded as equal to or greater than that of the other 
although the court recognized there might be such cases in Brown v. 





4247 N. W. 451 (Wis. 1933). 
5247 N. W. 335 (Wis. 1933). 
* Ibid. 
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Haertel” (first case decided under the comparative negligence law), 
Paluczak v. Jones,8 and Engebrecht v. Bradley.® 

In Morley v. Reedsburg,)® it was held that the comparative negli- 
gence law'! is applicable to cases against municipal corporations on 
account of insufficiency or want of repair of public highways. The 
statute has been broadly construed to cover the entire field of statutory 
negligence as well as want of ordinary care. In this connection, see 
also the important decision under the safe place statute in Mullen v. 
Larson Morgan Company’? where the comparative negligence rule 
was applied. 


B. CoNTRIBUTION 


A very interesting case on this subject is Neuser v. Thelen.18 In 
that case the plaintiff, who was riding in a car driven by his son, 
sued only the driver of the other car. Such driver impleaded the 
plaintiff's son and by cross-complaint asked contribution. The trial 
court held as a matter of law that both drivers were negligent as to 
lookout and submitted only the question of damages. Judgment for 
contribution was entered in favor of the original defendant against 
the impleaded defendant. As to this question, the Wisconsin Supreme 
Court, by Justice Fowler, said :15* 


The directed verdict went upon the idea that the negligence supporting 
a judgment in favor of the plaintiff against both defendants, would support 
a judgment for contribution against Edward Neuser. But as held in the case 
of Standard Accident Ins. Co. v. Runquist et al (Wis.) 244 N. W. 757, decided 
herewith, to support contribution there must be a common liability. But the 
negligence necessary to support a judgment by the guest against his host is 
different from that supporting judgment against the driver of an automobile 
colliding with that of the host. The duty of the host is not to increase the 
risks the guest assumes; the duty of the driver of the other car is to use 
ordinary care towards the safety of other users of the highway. In the in- 
stant case, however, the failure of duty of the host was in respect to lookout. 
That duty is the same to the guest that it is to all other users of the highway. 
Poneitowcki v. Harres, 200 Wis. 504, 228 N. W. 126. Neuser’s failure of duty 
towards the plaintiff was therefore the same as Thelen’s. The liability of the 
two was the same. It was a common liability and therefore supports the 
judgment for contribution. 





7210 Wis. 345, 244 N. W. 630 (1932). 
® Supra note 3. 

® Supra note 4. 

10 248 N. W. 431 (Wis. 1933). 

44 Wis. Stat. (1931) §331.045. 

13249 N. W. 67 (Wis. 1933). 

13209 Wis. 262, 244 N. W. 801 (1932). 
18a Supra note 13 at 270 and at 804. 
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The above statements seem in accord with the equitable basis for 
contribution in tort cases.'* The case did not arise under the compara- 
tive negligence law. If now the third party impleads the host and the 
host is found only slightly more negligent than the guest but the 
third party is found much more negligent, what will be the result? 
Can the third party recover half his liability from the host even though 
if suing the host alone, the guest could not recover nearly as much as 
he could against the third party? It would seem under the equitable 
principles of contribution recognized in the above statement by the 
court, contribution could not be had in such case even if as in the 
above case the negligence was of the same quality, at least not to the 
extent of one-half the judgment against the cross-complaining de- 
fendant.'4* 


C. Host-Guest Cases 


Eisenhut v. Eisenhut*® is important mainly because it analyzes the 
difference between assumption of risk as a defense in a host-guest 
case and the limitations on the duty of the host which are some- 
times expressed, and have quite generally in the past been expressed, 
by a statement that the guest assumes certain risks. The necessity for 
more accurate analysis arose from the fact that one of the plain- 
tiffs was a child of tender years who could not, it was held, assume 
a risk. But if the driver owes to his gratuitous guest only the duty 
to use such experience and skill as he actually has and to refrain from 
carelessly increasing the reasonably to be expected hazards of the trip, 
then that is his duty and it is unnecessary to rely on the often-stated 
principle that “the guest assumes the risk of the actual limitations on 
the skill and experience of his host.” It remained for this decision to 
make this distinction clear as follows: 


It must be conceded that as a matter of law a five year old child cannot 
be held to assume a risk of injury. But while it is stated in several opinions 
of this court that the guest assumes the risk incident to the degree of skill 
possessed by the host, this is not the fundamental ground upon which the 
exemption of a host from liability to a guest for injuries sustained through 
lack of experience of the host is based. The fundamental basis of the exemp- 
tion is that the host has not violated any duty owed to the guest, and ex- 
emption on this basis applies to a child of tender years as well as to an adult. 





14 On the question of contribution from the host, see also Rebholz v. Wettengel, 248 N. W. 
109 (Wis. 1933). 

Ma Brown v. Haertel, 246 N. W. 691 (Wis. 1933) decides that the common law rules of 
contribution and joint liability are not altered by the comparative negligence statute in cases 
where the plain > contributorily negligent. The court did not pass upon the effect of 
the statute in - where the plaintiff is contributorily negligent. 

3248 N. W. 440 (Wis. 1933). Opinion filed on motion for rehearing not yet reported. 
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In Harter v. Dickman,'® the rules as to host-guest liability are 
carefully summarized, analyzed and applied, the court stating that 
the guest does not assume the risk of carelessness in observations or 
other negligent conduct to which he has no opportunity to protest. 

Another leading case in this field is Knipfer v. Shaw ™ where it 
was held that the wife, as a matter of law, assumed the risk of the 
conduct of her husband in driving through a fog and the risk of col- 
lision incident thereto. This case is also important because of its ap- 
plication of the doctrine of imputed negligence. It was held that the 
wife could not recover against the driver of the other car on the 
ground that (on the facts as they appeared of record) she delegated 
to her husband (host) the duty of watching the black line in the cen- 
ter of the road while she watched the right hand edge of the con- 
crete. The court especially called attention to the fact that in Reiter 
v. Grober'® it had only partially overruled the early case of Prideaux 
v. Mineral Point.'® 

In Krantz v. Krantz,®° it was held that the jury was warranted in 
finding the host negligent in falling to sleep at the wheel and in find- 
ing that the plaintiff guest did not know and was not, in the exercise 
of ordinary care and before the accident became unavoidable, charge- 
able with knowledge that the driver was likely to fall asleep. 

And in this same case it was held, following earlier decisions, that 
the guest is not precluded by the statute as to transactions with de- 
ceased persons from testifying to his observation of the actions and 
appearance of the deceased just before the accident, though the host 
was killed in the accident and the suit is against his representative. 
This is another question which has occasioned much thought to prac- 
ticing lawyers. 

Wiese v. Polzer™' is another important case in this field of liability. 
There it was held that violation of the statute?* prohibiting riding on 
fenders, etc., was contributory negligence as a matter of law and pre- 
cluded recovery from a third party, though the position assumed con- 
tributed to the injuries but not to the collision. In this same case, 
the court also modifies statements in Cameron v. Union Automobile 
Ins. Co.28 as to assumption of risk by a guest not being a defense in 
favor of a third party (driver of other car). The court modified its 
statement to read “. . . he did not by so riding assume the risk of in- 





1° 209 Wis. 283, 245 N. W. 157 (1932). 
7210 Wis. 617, 246 N. W. 328 (1933). 
%173 Wis. 493, 181 N. W. 739 (1921). 
43 Wis. 513 (1878). 

2 248 N. W. 155 (Wis. 1933). 
1248 N. W. 113 (Wis. 1933). 
3 Wis. Stat. (1931) §85.085. 
33 Supra note 1 at 666 and 423. 
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jury caused by the negligence of users of the highway other than 
Funfar [host] unless the acts of Funfar in which the guest ac- 
quiesced, operated as a cause of the collision. . . .” (Italics mine.) 

The case of Young v. Nunn B. & W. Shoe Co.** is also significant 
in connection with the doctrine of assumption of risk in host-guest 
cases. It was there held that if excessive speed is acquiesced in and 
that brings on a situation in which there is negligence in other respects, 
such connected negligence cannot be separated to defeat the applica- 
tion of the defense of assumption of risk to the ensuing collision and 
injury. 

Crane v. Weber*® is important in holding that a guest who did not 
warn the driver of an approaching train which he must have seen if 
he had looked as claimed could not recover either against the rail- 
road or the host. Tomberlin v. C. St. P. etc.. Ry Co.?® ( a leading 
case) was distinguished.?7 


D. ProxiMATE CAUSE 


E. L. Chester Co. v. Wisconsin Power & Light Company® (de- 
cided after reargument) reached right down into the fundamentals of 
proximate cause. It was held that in this particular case where the 
causation of the damage was unusual and extraordinary it must be 
found, to sustain liability, that not only damage to others but damage 
of the particular kind or nature involved must have been within 
reasonable anticipation from the negligent act. 

In Clark v. Bolton,?® it was held that, in the case of a collision of 
two cars coming from opposite directions, excessive speed alone as a 
matter of law could not be the proximate cause of the collision. 

In Morley v. City of Reedsburg,®° it was held that a violation of 
the left turn statute could not as a matter of law be in itself con- 
tributory negligence in an action against a city on account of a hole 
in the street. It was further pointed out that the protection of the 
city in respect to its duty was not within the purpose of the statute in 
question. In Wilke v. M. E. R. L. Co.,® our old acquaintance, Lau- 
son v. Town of Fond du Lac,? was distinguished. These cases relate 





% 249 N. W. 279 (Wis. 1933). 

3247 N. W. 882 (Wis. 1933). 

% 208 Wis. 30, 242 N. W. 677 (1932). ‘ 

27 Other important cases in this field are Hensel v. Hensel Yellow Cab Co., 209 Wis. 
245 N. W. 159 (1932); Hartman v. Badger Tobacco Co., 210 Wis. 519, 246 N. W. 577 (1933), 
Williams v. Williams, 210 Wis. 304, 246 N. W. 322 (1933) (host liable to guest leaving car), 
and Pawlowski v. Eskofski, 209 Wis. 189, 244 N. W. 611 (1932) (host not liable for injury 
caused by blow-out of old ~~ 

* 247 N. W. 861 (Wis. 

210 Wis. 631, 246 N. W. 536 (1933). 

Supra note 10. 

32209 Wis. 618, 245 N. W. 660 (1932). 
3141 Wis. 57, 123 N. W. 629 (1909). 























WORK OF THE WISCONSIN SUPREME COURT 59 


to the question whether negligence either in the violation of a statute 
or consisting in failure to exercise ordinary care, where the duty to 
exercise it exists, should in the particular case be held a contributing 
cause of the injury or other damage. 


IX 
PLEADING AND PRACTICE 


James M. HENDERSON 


We have ceased to speak of progress in matters of pleading and 
practice. There has been no advancement in the art as such since the 
days of the special pleaders who refined upon refinements into dim 
realms of illusory logic. 

The perennial question now is, how far have we retrogressed 
from the high points of the art? What further refinements of the 
special pleaders have gone overboard in the interests of quickly, di- 
rectly, and surely reaching a decision on merit alone? 

With respect to summons and process, we find our supreme 
court in State ex rel. Rush v. Circuit Court for Dane County,) again 
upholding the statute authorizing service of process against a nonresi- 
dent motorist by serving the secretary of state, even though the action 
be brought by a nonresident. In Baker v. Tormey,? it is held that 
summons issued against one Thomas W. Tormey, and served on his 
mother at his usual place of abode, can not be considered service upon 
Weston Tormey, brother of the defendant named, though he resided 
at the same place; nor could the name of the defendant be changed 
to that of the brother on the ground of mistake. By this decision 
the particular plaintiff lost his cause of action by limitations; but the 
rule announced is clearly sound and in line with the authorities gen- 
erally. In Riedel v. Preston,’ the court holds that a possible conting- 
ent right in insurance policies or the proceeds thereof, the policies 
themselves being out of the state and in possession of a nonresident, 
does not constitute “property within the state” sufficient to support 
judgment on service by publication. 

In the field of venue and jurisdiction the most interesting recent 
case is State ex rel. Bobroff v. Braun,‘ holding that the right to a 
change of venue may be waived by agreement in advance, and that a 





1209 Wis. 246, 244 N. W. 766 (1932). 
2209 Wis. 627, 245 N. W. 652 (1932). 
3246 N. W. 569 (Wis. 1933). 

#209 Wis. 483, 245 N. W. 176 (1932). 
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judgment note authorizing any attorney of any court of record to 
appear in “any court” and confess judgment, waiving and releasing 
all errors, constitutes such a waiver. Other cases of interest are State 
ex rel. National Cheese Producer's Federation v. Foley, dealing with 
venue of actions against co-operative associations, State v. Bohner,® 
holding that an affidavit of prejudice combining allegations that de- 
fendant could not have a fair trial in the county is irregular and does 
not entirely oust jurisdiction of the judge, and State ex rel. Hammer 
v. Williams,’ holding that although the court of a county other than 
that in which mortgaged property lay had no jurisdiction to fore- 
close the mortgage, its amendment of the judgment to make it one on 
the note was merely irregular, not void, and not subject to collateral 
attack. Belden v. Field® is also of interest, dealing with right to 
change of place of trial to another county where the circuit judge is 
plaintiff. 

Two recent decisions deal with original jurisdiction of the supreme 
court. That court has a most sincere and praiseworthy faculty for 
searching its conscience in such matters and its opinions are out- 
standing for frank and honest discussion, not only of constitutional 
power, but also of public expediency. Thus in Wadhams Oil Co. v. 
State,® the court holds that it has no original jurisdiction of the partic- 
ular proceeding (an action to recover a chain store tax), but never- 
theless proceeds to render an advisory opinion as a matter of public 
interest. In Manning v. Young,'® the court exercises its original 
jurisdiction on grounds of necessity for an immediate decision of a 
controversy regarding filing of nomination papers and placing of 
names on a primary election ballot. 

The case of Jones v. State ex rel. Falligant'! construes statutes 
relating to jurisdiction of the municipal court of Racine County, sim- 
ilar to those relating to jurisdiction of many of our other municipal 
and county courts, and holds that such court has jurisdiction of 
habeas corpus proceedings as to custody of a child. 

In City of Madison v. Schott,!* it is held that the city of Madison 
is not the real party in interest with respect to structures erected on 
the bed of Lake Monona, notwithstanding the recent statute which 
gave the city “concurrent jurisdiction” with the state of the lake bed 
and authorized it to “bring any action to restrain, enjoin or abate any 





5209 Wis. 471, 245 N. W. 107 (1932). 
*210 Wis. 651, 246 N. W. 315 (1933). 
"209 Wis. 541, 245 N. W. 663 (1932). 
*248 N. W. 417 (Wis. 1933). 
*210 Wis. 448, 245 N. W. 646 (1933). 
% 210 Wis. 588, 247 N. W. 61 (1933). 
247 N. W. 445 (Wis. 1933). 
2247 N. W. 527 (Wis. 1933). 
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nuisance or purpresture within such limits.” A demurrer to the com- 
plaint for failure to state a cause of action was accordingly sustained. 
That actions can only be maintained by the real party in interest is 
also again emphasized in Neuser v. Thelen,1® holding that the point 
that a cause of action under the Survival Statute is in the admin- 
istrator, not the widow, is not waived by failure to demur but can 
be raised subsequently, as it goes to the sufficiency of the complaint 
to state a cause of action. 

Two recent decisions deal with the subject of demurrers. In Big 
Bay Realty Co. v. Rosenberg,'* the rule is laid down that, where a 
cause of action for other relief is stated, it is no ground for demurrer 
to a complaint seeking specific performance that a court of equity 
should, in the exercise of its discretion, deny specific performance on 
the facts stated. In Williams v. Journal Co.,15 a motion to strike a 
separate defense in its entirety is treated as a demurrer, and the rule 
applied that a demurrer to an answer searches the record, calling in 
question the sufficiency of the complaint. 

The case of Frederickson v. Schaumburger*‘® discloses a fresh at- 
tempt to break down the rule of Liebhauser v. Milwaukee Electric 
Railway & Light Co.,17 holding that in a personal injury case the 
subject-matter of the action is the plaintiff’s right to have the de- 
fendants, exercise ordinary care with respect to him, and that for this 
reason one defendant can not cross-complain against another for 
damages though such damages arise out of the same accident. Our 
supreme court now appears to doubt the wisdom of such a narrow 
rule, but says that it has been so long established that it should be 
changed, if at all, by legislation. In the particular case, the difficulty 
is practically avoided by regarding the cross-complaining defendant 
as a co-plaintiff and his cross-complaint as an original complaint, un- 
der the recent amendment by court rule of Wis. Stat. (1931) 
§260.12, authorizing joinder as plaintiffs of persons having separate 
claims for damage against the same person or persons based on the 
same alleged negligence. 

Another interesting cross-complaint case is Brown v. Haertel'® 
wherein the original defendants in a personal injury case impleaded 
other defendants against whom the plaintiffs did not ask judgment 
but the original defendants cross-complained for contribution. Pro- 
priety of the cross-complaint is not questioned in this instance, and it 





33209 Wis. 262, 244 N. }* 801 (1932). 
% 248 N. W. 782 (Wis. 1933). 

16247 N. W. 435 (Wis. 1933). 

1° 210 Wis. 127, 245 N. W. 206 (1933) 

17180 Wis. 468, 193 N. W. 522, 524, 43 A.L.R. 870 (1923). 
* 210 Wis. 354, 246 N. W. 691 (1933). 
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is held that the right to contribution was not defeated by the fact 
that plaintiffs sought no judgment against the impleaded defendants. 

Several of the recent cases are of interest with respect to trial 
procedure. In Standard Accident Ins. Co. v. Runquist,!® dealing with 
an automobile insurer’s plea in abatement, a right to trial by jury of 
issues of fact arising on such plea is recognized, with the right to a 
trial of the issues on the merits by a new and separate jury. That an 
interlocutory judgment, which is appealable, may be entered on the 
plea in abatement, see Cooper v. Froelke.2° The importance on appeal 
of making a record of the hearing on such a plea is emphasized by 
Feldt v. Cohen,?' declining review in the absence of an adequate 
record. 

In Zabinski v. Novak,?* the necessity of an adequate definition 
by the court of “negligence” and “causation” in connection with ques- 
tions of a special verdict is again emphasized.28 The opinion in 
Standard Acc. Ins. Co. v. Runquist?* aptly warns that with respect to 
the liability of an automobile driver to contribute for collision damages 
to his guest, the special verdict should be framed with references to 
the host-guest relationship, not merely in terms of negligence.?5 

The practice, once criticized and doubtful, of reserving ruling 
on a motion for a directed verdict until after the verdict is received, 
is at last formally accepted in Tomberlin v. Chicago, St. P., M. & O. 
Ry. Co.2® But the trial court cannot dismiss an action after verdict 
for the plaintiff on evidence as to which reasonable minds might dif- 
fer, because not satisfied as to the preponderance of evidence, even 
though the circumstances were such that it might have granted a new 
trial in the interests of justice.27 A jury is not “disagreed,” so that 
it cannot be sent out a second time without its consent, merely because 
there is some confusion on twice polling the jury after verdict re- 
turned.?8 

For many years our supreme court held quite rigidly to the ancient 
theory that there should be but one judgment in any particular action, 
although the common-law rule in this regard was one of formality 
only without sound logical support. The common-law doctrine is 
now definitely abandoned, however, at least in cases where litigation 





% 209 Wis. 97, 244 N. W. 757 (1932). 

209 Wis. 314, 245 N. W. 154 (1932). 

™248 N. W. 798 (Wis. 1933). 

248 N. W. 99 (Wis. 1933). 

%3 See also in connection with the submission of questions of proximate cause, Chester Co. 
v. Wisconsin Power and Light Co., 247 N. W. 861 (Wis. 1933). 

4209 Wis. 97, 244 N. W. 757 (1932). 

> As to framing questions of a special verdict where comparative negligence is in issue, see 
Honore v. Ludwig, 247 N. W. 335 (Wis. 1933). 

% 246 N. W. 571 (Wis. 1933). 

™ Viereg v. Southwestern Wisconsin Gas Co., 248 N. W. 775 (Wis. 1933). 
* Vilke v. Milwaukee Elec. Ry. & Light Co., 209 Wis. 618, 245 N. W. 660 (1932). 
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for damages arising out of an automobile collision can be terminated 
by judgment for the plaintiff against the defendants but a new 
trial must be granted for trial of issues between the defendants 
alone.?® Brown v. Haertel,®° referred to above raises, but does not 
decide, the question of the form of judgment to be entered where a 
question of contribution arises among defendants in a personal in- 
jury case involving questions of comparative negligence as between 
the various plaintiffs and defendants. Other recent cases of less 
importance relating to judgments are State ex rel. Wingenter v. 
Circuit Court,51 dealing with what constitutes “judgment” for pur- 
poses of the running of time to reopen or vacate; Smith v. Smith,®? 
urging a formal hearing and record on contested applications for 
modification of a divorce decree; and Schlesinger v. Schroeder,®* up- 
holding summary judgment on a guaranty where it clearly appeared 
that the plaintiff was entitled to judgment for the full amount, not- 
withstanding Wis. Stat. (1931), §270.61. 

With respect to new trial our supreme court, in Risch v. Law- 
head,** upholds the practice, where the trial court deems damages 
awarded the plaintiff to be inadequate, of making an optional order 
for a new trial in the absence of consent to the entry of judgment 
for an increased amount deemed to be the least which an unprejudiced 
jury would probably award. This practice was also apparently recog- 
nized by Justice Vinje in Reuter v. Hickman, etc., Co.*® though its 
exercise in the particular case was disapproved. In the Risch case, the 
court discusses the effect of the practice on the constitutional right to 
trial by jury and definitely approves it, but with the caution that the 
power should be sparingly used. Other recent decisions relating to 
new trial are Lingelbach v. Carriveau®® giving full force to the statu- 
tory denial of a motion for a new trial by non-action of the trial court 
for sixty days, although the trial court subsequently attempted to 
grant a new trial; Tomberlin v. Chicago, St. P., M. & O. Ry. Co.,87 
pointing out that a motion for judgment notwithstanding the verdict 
does not preclude a motion for a new trial; Scharbillig v. Dahl,3® 
confirming the rule of earlier cases that a timely motion for a new 
trial may be granted by the trial court even after appeal and reversal, 
but holding that the motion should not have been granted in the par- 





2 Rebholz v. Weltengel, 248 N. W. 109 (Wis. 1933); Brown v. Haertel, supra note 18. 
See supra note 18. 

248 N. W. 413 (Wis. 1933). 

82209 Wis. 605; 245 N. W. 644 (1932). 

210 Wis. 403, 245 N.W. 666 (1933). 

% 248 N. W. 127 (Wis. 1933). 

3160 Wis. 284, 151 N. W. 795 (1915). 

® 248 N. W. 117 (Wis. 1933). 
37 Supra note 26. 

248 N. W. 438 (Wis. 1933). 
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ticular case because the newly-discovered evidence on which it was 
based and the intention to move were not disclosed to the supreme 
court on appeal; and Williams v. Williams,®® holding that error of 
a trial court in simply reducing an excessive verdict without an op- 
tional order for new trial was immaterial where the appellant did not 
complain as to form of the order but merely that the reduction was 
not sufficient. 

In the following cases, the orders were held non-appealable: 
State v. Eigel*® (order reopening order dismissing case for want of 
prosecution—overruling Bonesteel v. Orvis;*1 Jones v. McKee*? 
(order denying application of party to bring in a new party); 
Schlesinger v. Schroeder*® (order denying application for summary 
judgment, being comparable to denial of motion for judgment on 
pleadings). As to who may appeal as a “party aggrieved,” the 
decision in Paradise v. Giannini** is of interest, adopting the language 
of Harrigan v. Gilchrist,*® and holding that the custodian of a fund 
involved in supplementary proceedings could appeal from an order 
requiring him to turn over the fund to the judgment creditor, though 
the custodian claimed no personal interest in the fund but merely 
that it belonged to others. In Smith v. Smith,*® an appeal was held 
not “moot” though it had to do only with a sixty-day provision in an 
order modifying a divorce decree relating to custody of a child, in 
view of the likelihood that other similar applications might later 
be made. 

The case of Paradise v. Giannini*™ likewise holds that where there 
is a substantial dispute as to the title to a fund sought to be reached 
by supplementary proceedings in aid of execution, the court com- 
missioner has no power summarily to order it paid over by its cus- 
todian to the judgment creditor, and that there may be such a dispute 
although the custodian, appearing merely as a witness, asserts no per- 
sonal claim to the fund. 

With respect to attachments, Rodenfels v. Stroemer*® holds that 
there is no liability on a redelivery bond as a statutory bond when it 
was never delivered to the sheriff but only to the attorney for the 
plaintiff, and further holds that the surety on such bond is not liable 
as upon a common-law obligation where the property was not re- 
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possessed due to a subterfuge of plaintiff’s attorney. In Danischefsky 
v. Klein-Watson Co.,*® non-negotiable county warrants are held to be 
subject to attachment. 

As to the remedy of mandamus, it is held in State ex rel. Mi- 
waukee Sewerage Commission v. Board of Supervisors®® that a circuit 
court had no authority to withhold the peremptory writ and to refuse 
to compel the board of supervisors to issue sewerage bonds when so 
demanded in accordance with a statute clearly imposing the duty, 
notwithstanding the court was convinced that issuance of the bonds 
would be unwise and possibly even disastrous to the county. 


Xx 
PROBATE 


Gen H. BeEtt* 
BENJAMIN Poss* 


Many of the decisions handed down during the period under con- 
sideration add little or nothing to the body of our probate law, but 
deal with the application of well settled rules to particular circum- 
stances which are not of general interest. This review is intended 
primarily to cover those cases which either add something to our pro- 
bate law as previously interpreted by the supreme court, or which 
extend established rules to situations which may be of general inter- 
est to the bar. 

The question of the right of a guardian of an incompetent to 
change the beneficiary of a fraternal benefit contract first came before 
the court in Kay v. Erickson.1 The beneficiary had predeceased the 
insured, who had become incompetent, and the insured’s guardian at- 
tempted to have the beneficiary changed to the estate of the insured. 
The court held that the guardian had no right to do so, stating that, 
in its opinion, a guardian has no more authority to designate a bene- 
ficiary in a policy of insurance than to change an incompetent’s will. 
The proceeds of the insurance policy were ordered distributed in ac- 
cordance with the rules of the fraternal organization. This decision 
is apparently the first in Wisconsin on the subject. 

Our present economic conditions have presented some questions 
dealing with the right of governmental agencies to recover from es- 
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tates the amounts expended on decedent during his life for support. 
The rights of the governmental bodies have been protected in these 
cases. 

The Wisconsin old age pension statutes forbid payment of such 
a pension to a person who owns property of a value exceeding 
$3,000.00.2 Section 49.25" provides that the total amount paid to 
any eligible person, together with interest, shall be deducted from the 
estate of the pensioner. In the case of Wickesberg’s Estate,® the 
pensioner left only a homestead of the value of $1,000.00. The court 
held that the amount paid was a charge against the homestead not- 
withstanding the general homestead exemption contained in section 
272.20, which exempts homesteads to the amount of $5,000.00 from 
liability for the debts of the owner, except certain specified liens and 
“except as otherwise provided in the statutes.” 

A somewhat analogous case is Kuplen’s Estate,* in which public 
authorities attempted to collect from an estate the value of poor 
relief given the decedent. Section 49.10 of the Wisconsin Statutes 
provides that the statute of limitations shall not be pleaded in defense 
of such a claim. Section 313.08, the non-claim statute, bars claims 
which are not presented to the county court in the time limited for 
presentation. The claim to cover relief given the decedent was not 
presented within the time limited by section 313.08, and it was con- 
tended that it was therefore barred, on the theory that the statute of 
limitations referred to in section 49.10 was section 330.18, which out- 
laws a claim in favor of the estate after ten years. It was held that 
the claim should be allowed on the theory that the non-claim statute 
has the effect of a statute of limitations. 

The result reached in these cases seems desirable and fair. Tax 
payers in a community should not have to in effect contribute to the 
heirs or legatees of an indigent person. 

Several cases on the question of the liability of a surety on an ex- 
ecutor’s or administrator’s bond have come before the court. In one 
of these, Cook, County Judge v. Ringer, et al.,5 the court held that 
the payment of a share of war risk insurance by an administrator pur- 
suant to a final decree of a probate court terminated the liability of the 
sureties on the administrator’s bond, even though it was later dis- 
covered that the payment should have been made to others than those 
named in the court’s decree. It is interesting to note that the payment 





2 Wis Strat. (1931) $49.23. 
3a All statutory references are to Wis. Stat. (1931). 
3209 Wis. 92, 244 N. W. 562 (1932). 

#209 Wis. 178, 244 N. 


W. 623 (1932). 
#209 Wis. 224, 244 N. W. 615 (1932). 
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directed by the probate court was a payment by the administrator to 
himself as an individual. The order was not procured by fraud, and 
the administrator was not guilty of bad faith. The court’s holding 
was to the effect that a payment pursuant to a final decree while it 
was in full force and effect constituted a proper payment, and termin- 
ated the liability of the sureties on the administrator’s bond. A sim- 
ilar case, In re Brennan, County Judge v. Moon,® was decided the 
same way on the authority of the Cook case. 

Another interesting case dealing with the same subject is Coolidge, 
et al v. Rueth, et al. In this case the administrator did not close the 
estate and distribute the property within the time limited by section 
313.14 of the Wisconsin Statutes. Loss resulted due to the failure 
of a bank in which the estate funds were kept. The court held that 
section 313.14 was not merely directory, and that the administrator’s 
surety was liable for any loss which resulted from failure to close 
the estate within the time specified by that section, as no formal ex- 
tension of the time was secured as authorized by statute. 

In In re Fuhrmann’s Will,’ a unilateral contract directing the mak- 
er’s executor to pay a specified sum to the maker’s sister for services 
rendered as housekeeper, partly before and partly after the execution 
of the contract, was held not to be a will, and not to have been re- 
voked by a subsequent will which specifically revoked all prior wills. 
The contract would not have been valid as a will as it was not ex- 
ecuted as such. This case followed the rule of Estate of Beyschlag.® 

Two cases dealing with the right to prove a claim against the de- 
cedent’s estate arising from his liability for a deficiency judgment 
under a mortgage foreclosure are In Re Landerud’s Estate,° and 
Johnson v. Landerud.'! In these cases the decedent had guaranteed 
the payment of mortgages on which foreclosures had been started 
and judgments entered prior to his death. These judgments made 
decedent liable for a deficiency, the amount of which had not been 
determined, as the property involved had not been sold. The court 
held that the claims against the decedent arising from his liability 
for the deficiency were not contingent claims. The proper remedy 
in such cases was stated to be a procedure under section 269.23 of 
the Wisconsin Statutes to substitute the executor as defendant and 
enter the ultimate deficiency judgment against the executor. These 
cases are apparently the first in Wisconsin to deal with this subject. 





*247 N. W. 837 (Wis. 1933). 

7209 Wis. 458, 245 N. W. 186 (1932). 
®209 Wis. 218, 244 N. W. 628 (1932). 
®201 Wis. 613, 231 N. W. 165 (1930). 
% 209 Wis. 674, 245 N. W. 862 (1932). 
1 Ibid. 
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It was held in Jn Re Lowenbach’s Will‘? that “a County Court may 
relieve a party from a default incurred through ill-advice or neglect 
of counsel in attempting to appeal from a judgment admitting a will 
to probate.” A notice of appeal from an order admitting a will to 
probate was served within the time limit on the register of probate 
and on opposing counsel, but no notice was served on the proponents 
of the will personally, and no application was made for an order fix- 
ing the amount of the undertaking on the appeal. Because of these 
defaults, an order was later entered adjudging that the attempted 
appeal was void. The court held that the county court acted properly 
in extending the time to appeal because the defaults were due to errors 
of law, or neglect on the part of attorneys, without any fault of the 
real party in interest. 

In re Burns’ Will’ is a rather interesting case on procedure. Dur- 
ing proceedings to admit a will to probate it developed that the de- 
cedent had made a subsequent will which he later destroyed. The su- 
preme court held that the trial court should have suspended the hear- 
ing on the first will until proper notice for application to prove the 
later will had been given. The hearing on the later will should have 
been consolidated with the suspended proceedings, and all matters in- 
volved in the legality of both wills should have been determined at 
the same time. This procedure was approved in the absence of any 
precedent. The court refers to the law as a progressive science and 
states that such a procedure will be, as stated in Hocks v. Sprangers,'* 
“in harmony with the development of judicial administration con- 
stantly going on in the application of old principles to new situations, 
so as to render the administration of justice more certain and efficient, 
and serve the ends for which courts exist.” The court also refers to 
section 251.09 which gives the court power to establish a procedure 
which will accomplish the ends of justice when a case is reversed and 
remanded for further proceedings. 

The rule that a trial court cannot use its own views as a proper 
basis for findings against uncontradicted testimony of qualified wit- 
nesses was applied in In re Watzek’s Estate.15 In this case, the 
supreme court held that the county court improperly reduced a doctor’s 
bill from $115.00 to $35.00 after the doctor involved and another 
physician had testified that the bill was reasonable. No other testimony 
had been offered. 





3210 Wis. 253, 246 N. W. 332 (1933). 
210 Wis. 499, 246 N. W. 704 (1933). 
“113 Wis. 123, 140, 87 N. W. 1101, 89 N. W. 113, 116 (1902). 
4247 N. W. 330 (Wis. 1933). 
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The effect of the failure of a county court to appoint a guardian 
ad litem for a residuary legatee was discussed in In re Thompson’s 
Will.16 The supreme court pointed out that the matter of appointing 
a gardian ad litem for an infant is a matter of procedure and not one 
of jurisdiction. Failure to appoint a guardian.makes a judgment 
erroneous but not void. The court held in the same case that an exe- 
cutor who is appointed trustee of a testamentary trust but fails to 
qualify as trustee for a considerable period of time, by failing to file 
a bond, remains liable as executor until he qualifies as trustee. The 
liability of the surety on the executor’s bond likewise continues. This 
case followed the holding in Karel v. Pereles.'7 

In re Lundquist’s Will® holds that in the event a will is destroyed 
upon the execution of a subsequent will, which proves to be invalid 
because of undue influence and lack of testamentary capacity, it is 
proper to prove a copy of the original will. The presumption in favor 
of a revocation of the old will by destruction is repelled if the new will 
is invalid, and the first will stands as originally made. 

These cases demonstrate, to a small degree, the work of the su- 
preme court in constantly expanding existing rules to meet ever 
changing conditions. There is nothing particularly startling in the 
decisions. The development of the law of probate has been in harmony 
with established rules. 


XI 
TAXATION 


Leo J. FEDERER 


Of the cases involving questions of taxation decided by our su- 
preme court during the period under consideration, there are several 
which are worthy of comment in briefly surveying the work of the 
court in this field. Those on which no comment is here given are 
listed for reference only.! 





1 248 N. W. 157 (Wis. 1933). 

7161 Wis. 598, 155 N. W. 152 (1915). 

8248 N. W. 410 (Wis. 1933). 

1 Oconto Co. v. Townsend, 210 Wis. 85, 244 N. W. 761 sag Ogden v. -, ee Mil- 
waukee, 209 Wis. 162, 244 N. W. 571 (1932); Simons Co. v. Wis. Tax Com 209 232, 
244 N. W. 610 (1932); State ex rel C. Reiss Coal Co. v. Zimmerman, 210 Wis. 599, 245 N. W. 
687, 247 N. W. 321 (1933) ; In re State, 210 Wis. 9, 245 N. W. 844 (1932); Village of Ni 


> : tan 
Sewerage D 210 Wis. 193, 246 N. W. 505 (1933); Witter v. Wis. Tax Comm., 210 Wis. 
207, 246 N we 318 (1933); Armory Realty Co. . A 210 Wis. 281, 246 N. W. 513 
(193 3): Baker v. Wis. Tax Comm., 210 Wis. 557 6 N. Ls 695 (1933); Continental Ill 
Bank v. Wis. Tax Comm., 210 Wis. 569, 246 N. w sss (193 $); Quilling v. Waggoner, 210 
Wis. 507, 246 N. W. 564 (1933); State v. Heller, 210 Wis. 246 N. W. 683 (1933); 
Milwaukee County v. Milwaukee Electric Ry. Co., 210 Wis. 169, “Ms N. W. 447 (1933); 








WISCONSIN LAW REVIEW 


In Katz v. Wisconsin Tax Commission,” a taxpayer on March 1, 
1929, sold shares of corporate stock under a contract with the Bonwit- 
Teller Company, a New York corporation, wherein the vendee prom- 
ised to pay $336,977.31 in installments ; $73,386.26 August 1, 1929, 
$74,883.94 March 1, 1930, $74,883.94 August 1, 1930, $74,883.94 on 
March 1, 1931, and $41,186.17 March 1, 1939, deferred payments to 
bear interest at five per cent per annum. The stock was delivered to 
the purchaser, the seller receiving no security for payments to be made 
under the contract. On his 1929 tax return, the taxpayer reported on 
the basis of cash receipts and disbursements. The payment made in 
that year was reported and the profit apportioned by applying to the 
payment the percentage which the total profit bore to the sales price. 
The cost of the stock to the taxpayer was $134,891.44. The assessor 
treated the entire profit as income of 1929 and accordingly made an 
additional assessment, which was affirmed on review by the State Tax 
Commission. 

In such cases it is the established rule that where the contract 
under which the seller parts with his property amounts to a reinvest- 
ment of the sales price or is convertible into cash it will be treated 
as the equivalent of cash and the entire profit will be taxable as income 
of the year of the sale.® 

While the court in deciding the Katz case recognizes this rule, it 
distinguishes the case on the ground that the contract held by the 
taxpayer was of doubtful value and did not amount to a new invest- 
ment. In this connection it is interesting to note that the court in 
making this distinction was apparently influenced by evidence in- 
dicating that the contract was of doubtful value at a time subsequent 
to the sale and by events which occurred in 1930 or later, saying in 
its opinion‘ : 


. Of course, in estimating the value of this contract, conditions ob- 
taining in 1929 would naturally be material as against subsequent events, but 
it does appear that appellant was unable to borrow $75,000 during the early 
part of the year 1930 upon this contract... . 





ex rel Milwaukee County v. Milwaukee, 210 Wis. 336, 246 N. W. 447 (1933); Wadhams Oil 
Co. v. State, 210 Wis. 448, 245 N. W. 646, 246 N. W. 687 (1933); State v. Rohleder, 210 
Wis. 675, 247 N. W. 325 (1933); Schlitz Realty Co. v. Milwaukee, 247 N. W. 459 (Wis. 1933); 
Connover v. Eagle River St. U. F. 7S. D., 248 N. W. 420 (Wis. 1933); Yawkey v. Wis. Tax 
Comm., 248 N. W. 773 (Wis. 1933); State v. Merrill, 248 N. W. 909 (Wis. 1933). 

3210 Wis. 625, 246 N. W. 439 (1933). 

* Richardson v. ‘Conway, 42 F. (2d) 875 (1930) aff'd. 49 F. (2d) 554 (C. C. A. 7th, 1931). 
* Katz v. Wis. Tax Comm., supra note 2. 
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And further:5 


. . . In the case of an isolated contract such as this, where the arrange- 
ment does not amount to a new investment, and, as happened here, the con- 
tract becomes of doubtful value, it would necessarily be arbitrary. . . 


No mention is made in the court’s opinion of any competent 
evidence offered by the taxpayer as being sufficient to meet the burden 
of proving that the contract was not of the value as found by the 
Tax Commission at the time of the sale on March 1, 1929. 

In its opinion the court makes no distinction between the cash 
receipts and disbursements basis and the installment method of re- 
porting income used by the taxpayer for the year 1929 as to the 
transaction involved here. It follows that in directing the vacation of 
the additional assessment, the court, in effect, gives recognition and 
approval to the installment method of reporting profits on sale of 
personal property for income tax purposes, which heretofore has not 
been specifically recognized. 

In Weyenberg Shoe Mfg. Co. v. Kelley,® also an income tax 
case, the court held that the notice required by Wis. Stat. (1931) 
§71.12, only apprises the taxpayer of the opinion of the taxing au- 
thorities but does not constitute an additional assessment; that the 
words “additional assessment” as used in the statute include that 
stage of the proceedings in which the tax is finally determined so as 
to entitle it to be certified for entry upon the assessment roll, all of 
which must occur within the statutory limitation period for assess- 
ment of additional income taxes. The decision removes the doubt 
which has long existed as to what administrative acts are required in 
order to constitute an assessment within the statutory limitation pe- 
riod. However, to some extent at least the decision is probably ob- 
solete because of amendments to the law by Chapter 348, Laws of 
1933. 

In Bellin v. Wisconsin Tax Commission,’ the court, under Wis. 
Stat. (1931) §71.02 (2) (b) 3, held that the amount by which the 
value of real estate distributed to the sole stockholder of a liquidating 
corporation in exchange for its stock exceeds the cost of the stock, 
is taxable income to the stockholder, regardless of the fact that the 
ownership of the stock exchanged for the corporate assets enabled the 
owner to control the corporation as fully as he could the property 
after receiving it and owning it directly. The case seems to establish 





5 Ibid. 
210 Wis. 638, 246 N. W. 418 (1933). 
7210 Wis. 670, 247 N. W. 331 (1933). 
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that the element of control is not material to the question of taxation 
of liquidating dividends, and from a standpoint of taxation brings out 
the distinction between the transfer of property in exchange for cor- 
porate stock, as in Miller v. Wisconsin Tax Commission,® and the 
transfer (surrender) of stock for property as in the instant case. 

While the decision is based primarily on Wis. Stat. (1931) §71.02 
(2) (b) 3, which is clearly applicable in this case, it is of interest to 
mention that it may not be applicable in the case of all distributions, 
as where distributions are made pursuant to a plan of reorganization 
referred to in Wis. Stat. (1931) 71.02 (2) (i) 4 and 5, and which, 
in effect, may be liquidation distributions. 

In Northwestern Telegraph Co. v. Wisconsin Tax Commission,® 
the court held that a corporation owning property in Wisconsin which 
it leased to the Western Union Telgeraph Company for 99 years un- 
der a lease whereby the annual rental of $150,000 is paid directly to 
the corporation’s stockholders is not income to the lessor corpora- 
tion, and, therefore, not taxable. The decision is based upon a theory 
heretofore not applied in substantially similar cases, and is opposed to 
the overwhelming weight of authority.1° The court held the assess- 
ment to be in violation of the Fourteenth Amendment to the Consti- 
tution of the United States. In its opinion the court does not men- 
tion or distinguish any of the contrary authorities, and accordingly, no 
explanation is given for deciding the case in opposition to well es- 
tablished precedents. Although two justices dissented from the ma- 
jority opinion, a dissenting opinion was not written. 

Under Wis. Stat. (1931) §71.02 (3) (c), rental from Wiscon- 
sin property is taxable income. In the instant case, however, the 
stockholders were not the owners of the leased property. It was the 
property of the corporation. 

The authorities above referred to hold that the rent so paid di- 
rectly to the stockholders constitutes dividends.1! If such income were 
assessed to the stockholders as rentals (suggested by the Wisconsin 
Court, as “the only way that rental can be taxed”), they would, no 
doubt, assert that such income was dividends, the situs of which fol- 





*195 Wis. 219, 217 N. bs by (1928). 

°248 N. W. 164 (Wis. 1933). 

™* Blalock v. Ga. Ry. & Eee. Co., 246 Fed. 387 (C. A. Sth 1917); —— me & 
Terminal Co. v. U. S., 250 Fed. 1 (C. 'C. A. Sth 1918); oan Ry Co. of N. 
250 Fed. 856 (C. C. A. 2d 1918); Renssaelaer & S. R. Co. v. > 239 Fed. 739 (N. D. N. y. 
1917), aff'd. 249 < 726 (C. c. A. 2@ 1918), Cert. den 7 * S. 671, 38 Sup. Ct. 424 
(1918); West End Ry. Co. v. Malley, 246 Fed. 625 (C. A. Ist 1917), Cert. den. 246 
U. S. 671, 38 Sup. Ge 423 (1918); American Telegraph & Sinise Co. v. U. S., 61 Ce. Cl. 
326, 5 Am. Fed. Tax Rep. 5711, Cert. den. 271 U. S. 1 46 Sup. Ct. 473 (1926); American 
Telegraph & Cable Co. v. Commissioner, 2 B. T. A. American Telegraph & Cable Co. v. 
Commissioner, 17 B. T. A. 783; Gold & Stock Tel. Co. re, al, Oo Commissioner, 26 B. T. A. 914; 
Western Union Telegraph Co. v. Commissioner, 27 B. T. 

™ Nutter v. Andrews, 246 Mass. 224, 142 N. E. 67 1993); 11 FLetcHer, CYCLOPEDIA oF 
Corporations, (perm. ed.) $5350. 
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lows the residence of the recipient. Accordingly, non-residents would 
not be subject to tax, Wis. Stat. (1931) §71.02 (3) (c) ; and, if the 
stock were owned by any insurance or other corporation exempt from 
taxation under Wis. Stat. (1931) §71.05 (1) (d) the income could 
not be reached for tax purposes regardless of whether it is treated as 
dividends or rental. If the stockholders are residents of Wisconsin, 
there may be doubt, in view of Wis. Stat. (1931) §71.04 (4) 
whether such dividends could be included in income classed as non- 
deductible dividends. Hence, it is not likely, in view of the court’s 
decision, that the income can be reached at all for Wisconsin tax pur- 
poses, either as dividends or rental. 

In State v. Brown'? where a wife had a personal estate separate 
from that of her husband before his death, the court in construing 
Wis. Stat. (1931) §72.04 (2), held that upon the subsequent death 
of the widow the statutory credit allowable to the children for an in- 
heritance tax paid by the widow in her husband’s estate is not limited 
to inheritance taxes on the amount received by them from their 
father through the widow upon her death, but that credit for the in- 
heritance tax paid by the widow in the estate of her husband may be 
taken against the entire tax assessed to the children in the widow’s 
estate. In this case there were five children, and the effect of the 
decision was to eliminate the payment of all inheritance taxes, not 
only on the property received by the children from their father 
through their mother, but also on the property received directly from 
the mother. The decision gives the statute its broadest possible con- 
struction and removes the doubt which heretofore has existed in its 
application to cases of this kind. Although the soundness of the de- 
cision can hardly be questioned, it is of interest to note that the statute 
was amended by Chapter 275, Laws of 1933, under which the credit 
for taxes paid by the widow may be credited only to a limited extent 
against taxes subsequently assessed to the children in the estate of 
the widow. The statute as amended now supports the construction 
the state contended should have been placed upon it by the court. 

In Rib Lake Lumber Co. v. Conway, et al,1* the court, in allow- 
ing the deduction for tax purposes of all interest on debenture bonds 
issued by a new corporation created in connection with a corporate 
reorganization, adheres strictly to the corporate entity theory with- 
out recognizing that the changes resulting from the corporate re- 
organization constituted a change of form only and not of substance. 





209 Wis. 382, 245 N. W. 66 (1932). 
249 N. W. 322 (Wis. 1933). 
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In that case the parent corporation doing no business in Wiscon- 
sin was the sole owner of the stock of two subsidiary corporations, 
the assets of which were located in Wisconsin. The parent corpora- 
tion caused to be organized a new Delaware corporation, the taxpayer, 
to which it transferred all of the stock of the two subsidiary corpor- 
ations and received in exchange therefor all of the stock ($100,000) 
and $4,000,000 of debentures of the new corporation. Thereupon the 
new corporation dissolved the two subsidiaries and took title to their 
assets along with their liabilities. It thus came into possession of the 
same identical, physical assets formerly held by the two subsidiaries 
and carried on the same business. No new capital, in fact, was added 
at any time; the change was merely one of form resulting in the 
$4,000,000 debenture liability of the taxpayer, which was off-set by 
sufficiently writing up the assets received in dissolution of the sub- 
sidiaries to correspond with the debentures, capital stock, and other 
existing liabilities. It also appears in the facts that the purpose of 
issuing the debentures was to enable the parent corporation to use 
them as collateral security in refunding its own bond issue, the pro- 
ceeds of which were not used in the operation of the taxpayer cor- 
poration. 

In deciding as it did in this case the court, in effect, recognizes 
the write-up of corporate assets in connection with a reorganization 
for tax purposes. Although the statutes now provide that no gain 
or loss shall be recognized in connection with reorganizations of this 
kind, the court’s decision indicates that recognition might be given 
to the write-up of assets, and that depletion and depreciation may be 
taken on the write-up values. 

The creation of liabilities in the hands of a parent corporation not 
doing business in Wisconsin without, in fact, increasing the assets 
with which the new corporation does business, permits the pay- 
ment of interest which could not exist without such liability, and 
which, prior to the reorganization or without the liability, would be 
reflected as Wisconsin taxable income. 

If this decision of the court is literally to remain a part of the 
law of Wisconsin, it will, no doubt, have a far-reaching affect upon 
Wisconsin corporate income taxation and will be of particular inter- 
est to those who may wish to reorganize in a manner similar to that 
which was done here, and thus create an avenue for passing income 
earned by the Wisconsin corporation to the parent outside the state 
free from taxation in Wisconsin. 
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TORTS* 
W. Wave BoarpMAN 


Outside of the field of negligence, there were only ten tort cases 
before the Wisconsin Supreme Court in the two terms of court of the 
past year.! Within these ten cases? there were few principles of the 
special tort actions discussed or enunciated, except in the law of libel. 
It is the purpose of this note to discuss the principles and problems 
raised or considered in these cases which are related to the law of 
torts, either generally or specially, and either are new or would appear 
to require or permit of modification or development. 


A. THE LIMITATIONS OF FraupD ACTIONS 


In two companion cases® it was held that the amendment‘ of the 
statute relating to the time of the accrual of actions at law for fraud® 
does not effect those causes in which the period of statutory limitation 
under the old statute had commenced to run. The result is that such 
a cause of action may become outlawed in some cases six years after 
occurrence, and in others six years after discovery, of the fraud, 
depending upon the date of the occurrence in relation to the amend- 
ment. 


B. CoNTRIBUTION BETWEEN JOINT TORTFEASORS 


The court had before it in the past year an action for contri- 
bution.* The required “common liability”? arose out of a tort action. 
The case itself is of no new or special interest. But it does serve to 
call to mind the rapid and recent extension of the principle of con- 
tribution into the field of torts. The first extension in Wisconsin 





* Does not include the negligence cases. They are treated separately. See page 53. 

1 August, 1932, and January, 1933, Terms. 

2. Nimz v. Fullerton Lumber Company, 247 N. W. 338 (Wis. 1933) (action for conversion, 
valuable discussion of the parol evidence rule as operating upon receipts) ; m v. Sensenbrenner, 
247 N. W. 870 (Wis. 1933) (action for fraud); Roemer v. Sensenbrenner, 247 N. W. 872 (Wis. 
1933) (action for fraud); Standard Accident Insurance Company v. Runquist, 209 Wis. 97, 244 
N. W. 757 (1932) (action for contribution); Jordan v. Koerth, 248 N. W. 918 (Wis. 1933) 
(action for false imprisonment); Jewell v. Hempleman, 210 Wis. 265, 246 N. W. 441, (1933) 
(action for false imprisonment); Lehner v. Berlin Publishing Company, Case No. 1, 209 Wis. 
536, 245 N. W. 685 (1932) (action for libel); Lehner v. Berlin Publishing Company, Case 
No. 2, 246 N. W. 579 (Wis. 1933) (action for libel); Collins v. Press Publishing Company, 246 
N. W. 563 (Wis. 1933) (action for libel); Williams v. Journal Company, 247 N. W. 435 (Wis. 
1933) (action for libel). 

Thom v. Sensenbrenner, Roemer v. Sensenbrenner, supra note 2. 

*Wis Laws 1929, c. 24, effective April 13, 1929. 

5 Wis. Stats. (1931) §330.19 (7). 

Standard Accident Insurance Company v. Runquist, supra note 2. 
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was in 1918. Following the English and American trend of the cases, 
the court then adopted an exception to the general rule that joint 
tortfeasors could have no contribution. In cases where there was “no 
moral turpitude, wilful or malicious wrong on the part of either” 
tortfeasor, it said contribution might be had.§ This right has thus 
far been confined, in the law of torts, to the field of negligence. 
Within this field it has had frequent application since its recent rec- 
ognition.® 

It is said that in negligence actions each actionable tortfeasor is 
liable for the entire damage because the damage is not apportionable.'® 
In other cases the court has regarded the damage as apportionable 
and held each tortfeasor liable only for the damage which he himself 
caused.!! In this sort of case, however, it may be purely a matter of 
proportions and ratios, rather than severability of damage. The dif- 
ference is largely a matter of degree. 

Contribution was originally a matter for the equity side of the 
court only.12 In contribution the expression “equitable share” is still 
used.?8 Aliquot share would seem a better term, at least in the law of 
negligence.1* The so-called comparative negligence statute has no 
bearing on contribution between joint tortfeasors.'5 


C. DAMAGES 


In one of the recent false arrest cases,1® the lower court had the 
jury assess the damages as to each of two joint tortfeasors “for the 
proportion of such damage chargeable to such defendant.” The de- 
fendant who appealed was assessed compensatory damages of about 





'There must be a common liability. A host is not liable for contribution when he is 

not liable to his guest. Standard Accident Insurance Company v. Runquist, supra note 2. 
> employer was held not liable for contribution where by statute (W1s. Stats. (1927) §102.03. 
The provision in question was repealed by Wis. Laws 1931, c. 403) he was liable to his employe 

~ dy workmen’s compensation; Buggs v. Wolff, 201 Wis. 533, 230 iN. W. 621 (1930); a 
fa is not liable for contribution — he is not liable to his unemancipated son. Zutter v. 
O’Connell, 200 Wis. 601, 229 N. W. 74 (1930). 

* Ellis v. C. & N. W. Ry. Co., os Wis. 392, 167 N. W. 1048 (1918). 

® Judgment can now be had prior to payment by cross complaint in the — action. Lary 
v. Pierce, 191 Wis. 202, 210 N. W. 822 (1926); and even without cross-complaint. Haines v 
Duffy, 206 Wis. 193, 240 N. W. 152 (1931). 

oe Realty Company v. West Allis, 184 Wis. 352, 199 N. W. 390 (1924); 
_-? v. os + — Ry. Company, 191 Wis. 610, 211 N. W. 913 (1927), Noted in digst 
7 ts. L. 

11 Mitchell Realty Company v. West Allis, supra note 10, two riparian owners polluting a 
stream in damages apportioned between them. 

2 Wait v. em 191 Wis. 202, 210 N. W. 822 (1926). 

%8 Standard Accident Insurance ‘Company v. Runquist, swpra note 2. 

4 Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855 (1923). 

%* Brown v. Haertel, 210 Wis. 354, 246 N. W. 691 (1933) does not expressly decide this 
point except in cases where the plaintiff is not contributorily negligent, but one infer from 
the opinion that it is likely the court will reach the same conclusion in cases where the plain- 
tiff is guilty of contributory negligence. It would be unfortunate if the standard for determin’ 
a depended upon the absence or presence of contributory negligence on the part 

laintiff. The comparative negligence legislation does not require or justify a construction 
be sJrould produce that result. 

% Jordan v. Koerth, supra note 2. 
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sixty per cent and punitory damages of about two hundred and ten 
per cent of the respective assessments to the other defendant. The 
upper court held that each defendant was liable for the whole dam- 
age and that there could be no apportionment. Punitory damages 
were not specifically mentioned or referred to in the opinion, but an 
earlier case!7 which held that punitory damages could not be appor- 
tioned was cited. 

From the rule enunciated in 1918, which apparently has never 
been modified or changed, it would seem clear that the court would 
have ruled, if called upon, in this false imprisonment case that there 
could be not only no apportionment of the damage, but also no contri- 
bution between the parties. Both apportionment and contribution 
doctrines seem destined for further extension and development, 
either by court or legislative action or both. The present lines of dis- 
tinction and demarcation have too little substance for permanent re- 
tention. Under our present concepts the decision in the instant case 
is sound; yet there is little question that the lower court’s practice 
would reach a closer approach to justice between the parties. 

Our court this year had before it the rather novel problem of 
what action was possible where punitory damages were excessive.1§ 
Several courses of procedure in such a case were held open to the 
trial court. It could grant a new trial; it could give the plaintiff the 
option of a new trial or the compensatory damages alone ; the punitory 
damages to be reduced at all must be reduced to a nominal sum, such 
as one dollar, and the plaintiff could then be given the alternative 
of taking such sum or submitting to a new trial. An earlier case 
had intimated a fourth possibility, namely that of reducing the puni- 
tory damages to the highest amount that a jury might properly and 
probably assess and giving to the defendant the option of accepting 
such reduction or having a new trial.!® 

The practice of optional remittitur of the excess of an excessive 
punitory award is receiving increasing favor in other jurisdictions.?° 
It was once approved in Wisconsin. The court now states that 
its rule of remittitur of excessive compensatory damages, as finally 
developed, namely giving the plaintiff the option of accepting the 
lowest amount a jury might properly assess, must necessarily result 
in a nominal award in the case of punitory damages. The result may 
be logically sound, but it is contrary to the trend of the law and of 





17 McAllister v. Kimberly—Clark Company, 169 Wis. 473, 173 N. W. 216 (1919). 

Lehner v. Berlin Publishing Company, Case No. 2, s#pra note 2. 

3® Manol v. Moskin, 203 Wis. 47, 233 N. W. 579 (1930). Giving the defendant the op- 
tion is no effectual option at all, for the new trial reopens the issue of liability as well as damage. 
See note (1931) 6 Wis. L. Rev. 173. 
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the courts. It is interesting to note that at this same term, our own 
court did some pioneering in another direction and held that an in- 
adequate award of compensatory damages could be cured in precisely 
the same way that an excessive award is cured.21_ This seems to be 
desirable pioneering. 


D. Lise 


Four civil libel actions came before the supreme court during this 
period.22 There was also one criminal libel action.28 For one reason 
or another the plaintiff, whether appellant or respondent, did not pre- 
vail in any of the civil actions. Naturally a tightening of the rules 
resulted. 

Our court held for the first time in these cases** that our statute 
which provides civil immunity for the newspaper publication of a 
“true and fair report” of public proceedings?® creates an absolute 
privilege.?® 

The syllabus of the first Lehner case in both the Northwestern 
Reporter and in the Wisconsin Reports states that where the facts 
are otherwise not in dispute, whether the privilege of publishing a 
“true and fair” report has been abused is a question of law for the 
court. The jury in this case found that the alleged libelous article 
was not a true and fair report of a judicial proceeding. This finding 
was set aside by the trial court and such action was affirmed. The 
statements of the syllabi are not justified from the express language 
of the opinion, and it is impossible to tell whether they are justified 
from the result. In the second Lehner case, the court held as a matter 
of law that the article was not a “true and fair report.” Here again 
there is a ruling upon the issue of “truth and fairness.” The appel- 
lant assigned error in the trial court’s refusal to submit to the jury 
this question. This alleged error is not discussed. It may be that in 
both of these cases the court was merely passing upon the question 
because it was so clear that it was not open to more than one con- 
struction. But it is not clear that the court does not take it upon itself 
to pass upon the ultimate question of truth and fairness, and there is 
danger that the syllabi may make, if they are not now, the law. 

The province of the court and of the jury in the matter of libel 
and of privilege seems well settled. It is for the court in the first 





21 Risch v. Lawhead, 248 N. W. 127 (Wis. 1933). 

32 See supra note 2. 

% Branigan v. State, 209 Wis. 249, 244 N. W. 767 (1932). 

™% Lehner v. Berlin Publishing Co. Case No. 1, supra note 2; Williams v. Journal Company, 
supra note 2. 
Wis. Star. (1931) §331.05. 
* For a previous discussion of this ruling see note (1933) 8 Wis. L. Rev. 388. 
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instance to determine if the article is capable of a libelous meaning. 
But where there is any substantial doubt, or when the article is 
fairly susceptible of a libelous meaning, it is for the jury to say what 
the meaning is.27 Of course, where the report is complete and ver- 
batim, it is clear that it is “fair and true.”28 But in general the ques- 
tion of fairness and truthfulness has been held to be a matter for the 
jury.?® In principle it would seem that even though the facts are not 
in dispute, where new language or condensation is used in a report, 
there may be a jury question. Indeed, our court has held that the 
determination of whether statements exceeded or abused a conceded 
privilege was for the jury.®° 

It is for the court to decide whether the occasion is or is not priv- 
ileged, or does or does not give rise to a right of fair comment and 
criticism.*1_ By the same principle it should be for the court to de- 
cide whether the proceeding is such that a report thereof may be 
privileged. But this does not justify the conclusion that it is for the 
court to decide whether or not an article is a true and fair report of 
a public proceeding, for such a statement covers two elements. 

Exercising its proper function, the court passed upon the ques- 
tion of whether or not a newspaper report of a grand jury return 
which return included matters not properly authorized in it and which 
were subsequently stricken from the files by order of the court, were 
within the privilege of the statute as a part of a judicial proceeding.®? 
Contrary to authority upon the precise question,** our court held that 
such a newspaper report was within the absolute privilege of the 
statute. This ruling is consistent with a previous decision, not cited, 
in which the court held a report of a proceeding which was subse- 
quently quashed for lack of jurisdiction was within the statute.** 
Our court does not require a reporter to determine at his peril if the 
proceedings are regular or if irrelevant matter is included in them. 

With the question before it for the first time, the Wisconsin 
court ruled in the second Lehner case that a publication absolutely 
privileged is not admissible to show malice of another libelous article. 
This is, of course, a departure or exception from the general rule.** 
It is based upon the principle that there is no presumption of a malice 





27 Arnold v Ingram, 151 Wis. 438, 138 N. W. 111 (1913); Leuch v. Berger, 161 Wis. 
564, 155 N. W. 148 (1915). 
38 Parsons v. Age-Herald Pub. Co., 181 Ala. 439, y *. So. 345 (1913). 
2 NEWELL, LIBEL AND SLANDER (4th we 1h Sh66, 
® Hathaway v. Bruggink, 168 Wis. 390, w Ou (1919). 
31 NEWELL, LIBEL AND SLANDER (4th ea.) Rae7s, 738; Arnold v. Ingram, 151 Wis. 438, 
138 N. W. 111 (1913). 
® Williams v. Journal Company, supra note 
NEWELL, LIBEL AND SLANDER (4th ed.) 14454, 495; Parsons v. Age-Herald Pub. Co., 
supra pote 28. (Not cited by the court.) 
Hahn v. Holum, 165 Wis. 425, 162 N. ¥ 432 (1917). 
% Grace v. McArthur, 76 Wis. 641, 45 N. W. 518 (1890). 
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in a privileged communication, and upon the precedent of the de- 
cisions of other courts. Contrary to it is the authority of Professor 
Wigmore, which three dissenting members of the court deemed the 
more sound.®¢ 

The court also held in this case that error was committed in re- 
fusing to instruct the jury, upon request therefor, that alleging in 
the answer the truth of the matters made the basis of the action could 
not be regarded as malice. This is predicated upon a statute as re- 
cently amended.*? The error is not of itself and of necessity re- 
versible. 


There is little in these ten tort cases for digest purposes. There 
is a great deal in them to impress one with the fact that the law is a 
constantly growing and developing science, with considerable of the 
frontier still remaining. 


XIII 
WORKMEN’S COMPENSATION 
CHRISTIAN J. OTJEN 


The far-reaching effects of the Workmen’s Compensation Act 
each year bring new decisions which mean new rules and refinements 
of rules formerly followed by our court. 


A. OccuPATIONAL DISEASES 


The engrafting of a rather cursory occupational disease clause 
upon an otherwise “traumatic” Act has given the court some diffi- 
culty in carrying out the humane policy of the law. It has necessitated 
refinements and judicial ingenuity to meet the equities of the case 
and intent of the Act. The rule has necessarily been adopted that in 
connection with occupational diseases the time of accident is the time 
when compensable disability occurs. If the relationship of employer 
and employee does not exist at the time disability occurs, then no 
liability exists. This has resulted in the denial of compensation not- 
withstanding that inception and substantial progress of the disease 
took place during the claimant’s employment.! The court has also 





See the opinions Lehner v. Berlin Publishing Company, Case No. 2, supra F nh. 
* Wis. Strat. (1925) §328. 33 amended by Wis. ion 1927, e. $23, ite ‘or construc- 
> 900). amendment, see Pfister v. Milwaukee Free Press Company, 139 Wis. ea), “121 N. W. 
1 Kimlark Rug Corp. v. Ind. Com. 210 Wis. 319, 246 N. W. 424 (1933); Mass. Bonding 
Co. v. Ind. Com., 247 N. W. 343 (Wis. 1933). 
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held that under the 1931 amendments and following the general rea- 
soning in the Outboard Motor Company case,” that where the final 
result was not caused or contributed to by any exposure of the em- 
loyment, such employer is not liable. A further refinement of the 
law as to occupational disease is to be found in Nordberg Mfg. Co. v. 
Ind. Com.* The court held that the importance of a former attack 
of the disease is only material to place or fix liability as between vari- 
ous employers. The fact of a former attack does not deny the 
claimant compensation. In this case the claimant clearly suffered from 
tuberculosis superimposed on silicosis, and required sanitarium care. 
His first breakdown occurred when he was unemployed. He was dis- 
charged by the sanitarium as an apparent arrested case, and was 
later employed and subjected to further exposure. He was discharged 
by the subsequent employer at a time at which the Commission found 
he would have been disabled as a result of the disease. 

Quaere: Had the claimant been employed at the time he went to 
the sanitarium, and subsequently discharged and employed, being sub- 
jected to further exposure, which of the employers would have been 
held liable? 

The court, in commenting upon “an apparently arrested case,” 
states that it is one which may in time become an arrested case, or in 
which the patient may again develop clinical symptoms of the disease. 
“Whether future progress is towards absolute recovery or a recur- 
rence depends in no little degree upon the surroundings of the patient 
and the atmosphere to which he is subjected.” 

The theory of recovery and a recurrence of silicosis is medically 
unsound. Silicosis is a progressive disease, for which we as yet have 
found no cure or even a means of arresting its progress. Medically 
we know that there can be a showing of symptoms, a recovery from 
those symptoms, and a recurrence, after further exposure or passage 
of time, of those symptoms. It must be assumed that the court was 
speaking, as can clearly be inferred from the decision quoted, of a re- 
covery from active symptoms and a recurrence after further exposure. 

We will have to wait for further refinements. Logically it would 
seem that if the further exposure contributed to or hastened the pro- 
gress of the disease, the subsequent employer would be liable. 

“Causation is no longer a necessary factor in liability” under the 
Act with the 1931 amendments.? “Causation” under the law as it 





2 Outboard Motor Co. v. Ind. Com., 206 Wis. 131, 239 N. W. 141 (1931). 
* Montello Granite Co. v. Ind. Com., 248 N. W. 427, 249 N. W. 516 (Wis. 1933). 
* Nordberg Mfg. Co. v. Ind. Com., 210 Wis. 398, 245 N. W. 680 (1933). 
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stood prior to the amendment applied to occupational disease as well 
as accident.’ Though formerly the court had interpreted the Act to 
require, for the recovery of compensation, that injuries were such 
as are “incidental to and growing out of the employment,” in Mil- 
waukee Electric Railway & Light Co. vs. Ind. Com.® it has been 
definitely held that an accidental injury need not grow out of the em- 
ployment in order to render the employer liable for compensation, it 
being sufficient that the employee was performing services growing 
out of and incidental to his employment at the time of the accident.® 

A rather startling observation was made by our court that under 
the 1931 amendments of this Act it could well be considered as “prac- 
tically a health, accident and life indemnity for employees.” This 
observation was made by the court arguendo for the purpose of direct- 
ing attention to what seemed to it to be a fundamental change in the 
law as it existed prior to Chapter 403 of the Laws of 1931, although 
it was not controlling in the case in which the statement was made.* 

The uniform opinion of students of this Act is that, as was said 
by our court in Newman v. Ind. Com.,” it was never intended to make 
the Workmen’s Compensation Act an accident insurance or health 
insurance measure. Such a thought is not in accord with the funda- 
mental principles of this law. 

The far-reaching effects of these decisions have presumably been 
modified by amendments found in Chapter 402, Laws of 1933. The 
recent amendment provides as one of the conditions for compensa- 
tion “where the accident or disease causing injury arises out of his 
employment.” 

The court has recently held that pneumonia contracted by a taxi- 
cab company’s employee due to exposure while changing a tire and 
attending to loading and unloading of taxicabs, was an “accidental 
injury,” being unexpected and unintentional.* This is in line with re- 
cent decisions of our court holding certain diseases, to which the 
general public are subjected, as incidental to a given employment,® 
and the liberalization of the law by the amendments of 1929 and 
1931.1° The court proceeds upon the theory that the employee would 





* Zurich Gen. Acc. & L. Ins. Co. v. Ind. Com., 203 Wis. 135, 233 N. W. 772 (1930). 

* Milwaukee Elec. Ry. & Light Co. v. Ind. Com.. 247 N. W. 841 (Wis. 1933). 

™Newman v. Ind. Com., 203 Wis. 358, 234 N. W. 495 (1931). 

* Yellow Cab Co. v. Ind. Com., 210 Wis. 460, 246 N. W. 689 (1933). 

*Vennen v. New Del's L. Co., 161 Wis. 370, 154 N. W. 640 (1915); Bystrom Bros. v. 
Jacobson. 162 Wis. 180, 155 N. W. 919 (1916); Ellingson L. Co. v. Ind. Com., 168 Wis. 227, 
169 N. W. 568 (1918); Scott & Howe L. Co. v. Ind. Com.; 184 Wis. 278, 199 N. W. 160 
(1924); Eagle River B. & S. Co. v. Ind. Com., 199 Wis. 192, 225 N. W. 690 (1929); Newman 
v. Ind. Com., 203 Wis. 358, 234 N. W. 495 (1931); Nebraska Seed Co. v. Ind. Com., 206 Wis. 
199, 239 N. W. 432 (1931). 

2% Wis. Stat. (1929) §102.35; Wis. Star. (1931) $102.03. 
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not have been equally exposed to such a hazard apart from his em- 
ployment. 


B. Notice or Injury 


A rather important enlargement of the rule as to notice is found 
in Seaman Body Corp. v. Ind. Comm.11 Wis. Stat. (1927) §102.12 
provides for written notice of injury within thirty days unless actual 
notice by the employer was had within that period, and other excep- 
tions. The case was one of eye injury. The claimant gave no notice 
within the prescribed period, other than presenting himself for an eye 
examination without any complaint of injury. The injury was not 
discovered. The employer was held to have had actual notice because 
it would have discovered the injury had it required the examination of 
its employee’s eyes with the regularity which the frequency of eye 
accidents in industrial plants and the condition of the eyes of its em- 
ployee warranted. 


C. STATUTE oF LIMITATION 


For some time past the Industrial Commission has issued its award 
based upon stipulations of agreed facts, and was of the opinion that 
the one year provision of Wis. Stat. (1927) §102.16 did not apply 
and that the case could be reopened within the six year period. In 
J. I. Case v. Ind. Com.,'2 it was held that such an award became final 
within one year. The court stated: “There may be a justifiable con- 
troversy sufficient to give jurisdiction to administer relief where all 
of the facts and the law are admitted by all the parties.” As a result 
of the decision the Commission is requesting the employer and in- 
surance carrier to voluntarily agree that in connection with stipula- 
tions where no dispute exists the Commission can retain jurisdiction 
for six years.18 


D. INSURANCE COVERAGE 


A new and uncommon set of facts was presented to the court in 
the case of Independence Indemnity Co. v. Ind. Com.1* A mother 
employing her son made a claim as a dependent against her compensa- 
tion carrier for the death of her son. The court followed the rule that 
the provisions of the Act pertaining to insurance coverage were for 





Saw. Body Corp. v. Ind. Com., 209 Wis. 321, 245 N. on 68 (1932). 
J. I. Case v. Ind. Com. 210 Wis. "574, 246 N. W. 591 a 33). 

2 Ind. Com. Letter, May 3, 1933, to Compensation Ins. 

4 Independence Indemnity Co. v. "Boss, 209 Wis. 109, tr N. W. 566 (1932). 
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the purpose of guaranteeing payment of compensation to the injured 
employee in accord with the terms of the Act;15 and proceeded to 
find that the liability of the employer is a primary liability ; that it is 
the liability of the employer which must be assumed by the insurance 
carrier, and that no liability exists on the part of the carrier in the 
absence of liability on the part of the insured employer. The court 
points out that had the mother carried no insurance or been exempt 
from carrying insurance, her claim would have been against herself. 
“}’. fiction of the law can be suggested which would authorize such 
a useless proceedings as permitting one to recover from one’s self.” 
A review of the provisions of the Act gives ample proof of the sound- 
ness of this decision. The rule that insurance liability is limited to 
that of the employer, as announced in this case, has since been re- 
affirmed.1¢ 

In this connection the court distinguished the case from a former 
decision,!7 holding that the insurance company was not estopped be- 
cause it had collected premiums based on the deceased’s wage, together 
with others, because there was no showing that the claimant might 
have done otherwise had she been informed that the insurance 
covered only her liability as employer.1* ‘Where there is no liability 
upon the insured employer, payroll upon which premium is based is 
immaterial,” and the insurance carrier is not estopped from setting 
up the defense that no liability exists on the part of the employer.'¢ 


E. Finpincs or Fact 


The court has held close to the rule that findings of fact by the 
Industrial Commission are almost final. As was carefully stated in 
Derong v. Ind. Com.,'® “findings of the Commission, if sustained by 
credible evidence, cannot be set aside by the court.”1® The court, 
however, has used the following statement of the rule: “They can- 
not be disturbed unless entirely without support in the evidence.”?° 
From a careful review of the record and testimony in the various 
cases, one is convinced that the court has gone far to affirm the find- 
ings of fact by the Commission, even to the extent that one wonders 
sometimes whether or not the rule really requires “credible” evidence 





casas). Maryland Casualty Co. v. Ind. Com., 198 Wis. 202, 221 N. W. 747; 223 N. W. 444 
% Werner v. Ind. Com. 248 N. W. 793 (Wis. sees. 
— Casualty Co. v. Ind. Com., 200 Wis. 227 N. W. 292 (1929). 
Ind. Com., 209 Wis. 88, 244 N. W. $91 (1932); Seaman Body Corp. v. Ind. 
Com., "‘t00 Wis. "321, 245 N. W. 68 (1932); Sheboygan Airways, Inc. v. Ind. Aang 309 Wis. 


Com. i248 N. W. 140 (Wis. 1933); Paschke v. Backen, 248 N. W. 428 (Wis. 1933). 
™® Derong v. Ind. Com., 209 Wis. 88, 244 N. W. 591 (1932). 
% Indrebo v. Ind. Com., 209 Wis. 272, 243 N. W. 464 (1932). 
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or simply “any” evidence. The proper interpretation of the legis- 
lative enactment making findings of fact by the Commission con- 
clusive means if supported by “credible” evidence. The Commission 
well deserves the unlimited confidence of the court—yet it is human 
to err. 

Recent decisions reaffirmed that findings of fact cannot be based 
on conjecture, or a preponderance of mere possibilities.24 Yet find- 
ings can be based upon inferences of fact drawn from the evidentiary 
facts, as well as upon evidentiary facts.2° However, inferences must 
be drawn from established facts which logically support them.?! Con- 
ditions proved to exist are presumed to continue in the absence of 
contrary proof.?? 

The rule that where evidence is undisputed as to whether or not 
an injured person is an employee is an issue of law, and that the in- 
dustrial Commission’s findings are not conclusive, has again been 
reaffirmed.?® 


F. ProcEDURE 


The rule that a question as to the regularity of the proceedings 
before the Commission cannot be raised for the first time on appeal 
from the judgment in an action to vacate the award,” and that failure 
to raise a question as to a mere matter of procedure at the earliest 
opportunity may be said to constitute a waiver,?5 has again been re- 
affirmed.?4 


G. REAFFIRMED RULES 


The court has recently held that there must exist liability for 
statutory penalty or forefeiture as a condition for imposing increased 
compensation,?* a reiteration of the rule stated in prior decisions.?* 

The same tests as heretofore applied to determine whether the 
relationship is that of employee or independent contractor, were ap- 
plied in Henry Haertel Service v. Ind. Com.?8 

In Simmons v. Ind. Com.?8 it is held that a slight deviation from 


21 Creamery Package Co. v. Ind. Comm., 248 N. W. 140 (Wis. 1933). 

22 Racine County v. Ind. Comm., 210 Wis. 315, aoe N. W. 303 (1933). 

23 Henry Haertel Service v. Ind. ‘Comm. 248 N. 430 (Wis. 1933); Town of Wonewoc 
v. Ind. Comm., 176 Wis. 656, 190 N. W. 469 (1922); Walden v. Lake Superior T. & T. R. Co., 
169 Wis. 137, 170 N. W. 729 (1919); Radtke Bros. v. Rutzinski, 174 Wis. 212, 183 N. W. 168 
(1921). 

*% Derong v. Ind. Comm., 209 Wis. 88, 244 N. W. 591 (1932). 

38 Hayes v. Hoffman, 192 Wis. 63, 211 N. W. 271 sat Michael v. McKenna, 
Wis. 608, 227 N. W. 396 (1929). MacKenzie v. Kutz 20$ Wis. 1, 236 N. W. 589 Gos). 





% Fritschler v. Ind. Com., 209 Wis. 588, 245 N. W @ tig 32). 
3 Cream City F. Co. v. ind. Com., 188’ Wis. 648, W. 875 (1926). 
% Simmons Co. v. Ind. Com. 248 N. W. 445 (Wis, OF 08). 
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the direct line of employment would not remove an employee from 
“performing services growing out of and incidental to employment,”2% 
which is in line with former decisions.® 

To entitle an employee not on his master’s premises to benefits 
of the Act, it must appear that the employee was performing services 
growing out of and incidental to his employment. Going home for 
one’s lunch, even though using the employer’s car and requested to 
hurry back, does not meet that requirement.*° 

The foregoing necessarily is at best a brief review of the recent 
decisions of our court, but it is hoped that it is sufficient to direct at- 
tention to the rather liberal and extensive development which the 
Compensation Act has undergone. 





* Tews v. Ind. Com., 194 Wis. 489, 215 N. W. 898 (1928); Racine County v. Ind. Com., 
210 Wis. 315, 246 N. W. 303 (1933). 
* Obrmund v. Ind. Com. 246 N. W. 589 (Wis. 1933). 























COMMENTS 


Brits AND NoTEsS—PRoMISES TO MAINTAIN THE PRIORITY OR VALUE OF THE 
Security BY PAYMENT OF TAXEs, INSURANCE, ETC.—In an action to foreclose a trust 
deed securing certain bonds, lack of consideration was set up as a defense, raising 
the issue of the negotiability of the bonds. Each bond contained the following pro- 
vision, relating to the trust deed: “To which deed of trust reference is hereby made 
with the same effect as though recited at length herein, for the description of the 
property mortgaged, the nature and extent of the security, the rights of the hold- 
ers of the bonds, and the terms and conditions upon which the bonds are issued, 
held and secured, and may before their fixed maturities, be declared at once due 
and payable, and the manner of prepayment before maturity.” The trial court de- 
clared the bonds non-negotiable. On appeal the respondents contended that the 
above reference incorporated into the bonds the provisions of the trust deed ob- 
ligating the makers of the bonds to pay taxes on the property and insurance 
premiums in addition to the amount specified in the bonds, thereby rendering the 
“amount payable” uncertain. Held: only the provisions of the deed specific- 
ally referred to were incorporated into the bonds, and none of such incorporated 
provisions affected their negotiability.1 

An instrument to be negotiable must contain a promise to pay a “sum certain.” 
Also, it must not contain a promise to do an act in addition to the payment of 
money.’ The principal case is the most recent of a series of cases purporting to 
follow Thorp v. Mindeman,‘ on the effect of provisions in a note or bond, or in 
documents securing a note or bond, relating to payment of taxes, maintaining in- 
surance on the premises, repaying advances for taxes and premiums, and the like. 
In the Thorp case a note included the following provision: “The payment of this 
note is secured by a mortgage of even date herewith on real estate. If default 
shall be made in the payment of interest, or in case of failure to comply with any 
of the conditions or agreement of the mortgage collateral hereto, then the whole 
amount of the principal shall at the option of the mortgagee, or his representatives 
or assigns . . . become due and payable... .” (Italics mine). The accompany- 
ing mortgage contained agreements for the payment of taxes and the maintenance 
of insurance on the premises by the mortgagor, with the right of the mortgagee 
to insure in case of failure by the mortgagor, the expense of premiums to be a 
“lien upon the . . . premises added to the amount of the said note. . . .” (Italics 
mine). The mortgage also contained a provision that in case of failure to pay 
interest, taxes or insurance, or to exhibit the tax receipts, the principal sum should 
at the option of the mortgagee become due without notice. The instrument was 
held negotiable on the ground that although the note and mortgage executed simul- 
taneously must be construed together, the collateral agreements contained in the 
mortgage were “simply agreements providing for the due preservation of the 





2 Pollard v. Tobin et al., 247 N. W. 453 (Wis. 1933). For a brief but illuminating dis- 
cussion of the problems arising’ from y 3 _ of similar —— in — bonds, and debentures, 
see note (1933) 31’ Micu L. Rev. y Prof. Ral 

2 Wis. Stat. (1931) $116.02 Q: NLL. $1 (2). 

* Wis. Star. (1931) §116.09; N.LL $5. 
#123 Wis. 149, 101 N.W. 417 (1 904). 
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mortgage security, and not affecting in any way either the time of payment or 
the amount of the note.”® To the claim that the mortgage provision concerning 
the expense of insurance obtained by the mortgagee increased the amount of the 
note and rendered it uncertain, the court replied: “. . . but we think it plain that 
the clause simply provides for the acquiring of a lien upon the premises in addi- 
tion to the lien of the note.” 

The opinion in the Thorp case is frequently cited for the proposition that 
agreements contemporaneously executed and pertaining to the same subject mat- 
ter are to be construed together. The court said: “Construing together simply 
means that, if there be any provisions in one instrument limiting, explaining 
or otherwise affecting the provisions of another, they will be given effect as be- 
tween the parties themselves and all persons charged with notice, so that the in- 
tent of the parties may be carried out, and the whole agreement actually made 
may be effectuated. This does not mean that the provisions of one instrument are 
imported bodily into another, contrary to the intent of the parties. . . .” 

Subsequently the court said: “It will be noticed at once that none of the col- 
lateral agreements of the mortgage are in terms imported into the note except 
the agreement that the principal shall become due, at the mortgagee’s option, in 
case of failure to perform any of the agreements of the mortgage.” This last re- 
mark, stressing the fact that the provisions regarding payment of taxes, etc. were 
not stated in or incorporated into the note, has been regarded by the court in 
subsequent cases to constitute the ratio decidendi of the case. However, immedi- 
ately following the language above, the court said: “It will be noticed also that the 
other collateral agreements contained in the mortgage are simply agreements pro- 
viding for the due preservation of the mortgage security, and not affecting in any 
way either the time of payment or the amount of the note.” From this latter 
quotation, it appears that the court stressed the purpose of the provisions relating 
to the payment of taxes, etc., without regard to their location in respect to the 
principal and securing instruments. Other jurisdictions are not uniform in their 
holdings. In Bright v. Offield,® the provisions relating to taxes, etc., appeared in the 
note in the form of conditions, which were interpreted as additional promises 
rendering the amount of the note uncertain.?7 But it has been held that even 
where the principal instrument contained express promises to pay taxes, etc., said 
instrument was negotiable, the promises being regarded as relating simply to the 
preservation of the security in aid of payment.8 

Bank of Evansville v. Kurth,® does not involve a secured instrument, but it 
is mentioned here because of its approval of the principle of construction set 





* The court also held the note provisions for acceleration did not make the time of pay- 
ment uncertain, thereby professing to overrule, on that point, two earlier cases: Continental 
- Bank v. eo a Wis. 332, 41 N. W. 409 (1889); W. W. Kimball Co. v, Mellon, 

80 Wis. 133, 48 N. W. 1100 (1891). 

* 31 Wash. 442, 143 Pac. 159 (1914). 

"Contra: Hunter v. Clarke, 184 Ill. 158, 56 N. E. 297 (1900), holding that such a 
provision applies only in case of foreclosure and does not add to the amount of the note. See 35 
L.R.A. (N.s.) 390, 392. 

® Farmer v. First Natl. Bank of Malvern, 89 Ark. 132, 115 S. W. 1141, (1909). Contra; 
Hubbard v. Robert B. Wallace Co., 201 Iowa 1143, 208 N. W. 730 (1928); Vancouver National 
Bank v. Starr, 123 Wash. 58, 211 Pac. 746 (1923), in which case, however, the agreement in- 
cluded a promise to pay taxes on the instrument, and to repay the same if paid by the holder; 
cf. Wilson v. Campbell, 110 Mich. 580, 587, 68 N. W. 278 (1896), — that a promise 
to pay taxes, etc., being simply a statement of the obligation imposed by law, does not impair 
negotiability. This suggests to the writer a possible distinction between a promise to pay taxes 
to the public authorities, and . vane to repay taxes, insurance premiums, etc., advanced by the 
payee or holder. See infra no 
*167 Wis. 43, 166 N. w. ss (1918). 
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forth in the Thorp case. The defendant executed a note accompanied by a written 
contract for the sale of a lighting plant. Apparently the note did not even refer 
to the contract, which latter document stipulated for payment in installments, 
referred to the fact that the note was secured by a real estate mortgage, and 
provided that if the plant should be damaged by accident, payments on the notes 
were to be deferred until the earnings should be sufficient to pay the cost of re- 
pairs. The court held that the plaintiff having had actual knowledge of the con- 
tents of the contract at the time the notes were purchased took subject to the 
defense of fraud. As to whether or not the provision in the contract deferring pay- 
ment affected the time certainty of the note, the court said: “. . . The notes and 
contract construed together, as they must be (Thorp v. Mindeman, 123 Wis. 149, 
101 N. W. 417) rendered the note non-negotiable under our statute.” Applying the 
principle of construction adopted by the Thorp case, the result appears to be 
sound, since the provision in the contract postponing the time of payment qual- 
ified the promise in the principal instrument and did not relate merely to the 
security. 

In Ferring v. Verwey,)° a mortgage securing certain notes contained provisions 
similar to those in the Thorp case relating to taxes and insurance with the import- 
ant addition of a promise to pay taxes levied on the notes, The notes contained 
language following a provision for interest, reading “. . . more specifically provided 
for in the mortgage, of which this is a part.” (Italics mine). The court in holding 
the notes negotiable, purported to follow the Thorp case, stressing the fact that 
the provisions for taxes, etc., were not part of the notes or incorporated therein. 
The court distinguished between the expression “of which this note is a part” 
and an expression such as “which is a part of the note,” holding that the former 
was not an incorporating provision. In its opinion, the court said: “A note to be 
negotiable must contain an unconditional promise ‘to pay a sum certain.’ Sec. 
116.02, Stats. Sec. 116.06 of the Statutes provides that the sum payable on a ne- 
gotiable instrument is a sum certain although it is ‘payable with exchange, whether 
at a fixed rate or at the current rate,’ or ‘with costs of collection or an attorney’s 
fee, in case payment shall not be made at maturity.’ The mention that these 
items shall not render the sum payable uncertain seems to carry the idea that other 
similar items, indefinite in amount, payable by the terms of a note, do render 
the total sum payable uncertain under the doctrine ‘Inclusio unius est exclusio 
alterius.’ The items of insurance and taxes covered by the mortgage are items that 
would render the sum due in the notes uncertain if incorporated in the terms 
of the notes and would thus render the notes non-negotiable, as notes by their 
terms providing for payment of any taxes levied thereon are not negotiable.” (Last 
italics mine). Further on, the court says: “If the language above quoted ex- 
pressly made the mortgage a part of the note, instead of making the note a part 
of the mortgage, the point on authority of the decided cases would be ruled in 
defendant’s favor. For it has been squarely held that a general expression in- 
corporating the terms of the mortgage into the note renders the note non-negoti- 
able where the mortgage contains tax and insurance provisions like those in the 
mortgage here involved. . . .” (Italics mine). 

Reference might be made to Wis. Stat. (1931) §116.09 (N. I. L. §5) which 
provides that an instrument to be negotiable must not contain a promise to do an 
act in addition to the payment of money, and enumerates certain additional 
promises which will not defeat negotiability. The reasoning of the court in the 
Ferring case would prohibit other promises, yet it has been held that a promise 
to furnish additional security, although contained in a note, being merely supple- 





* 200 Wis. 631, 229 N. W. 46 (1930). 
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mentary to the main promise to pay, does not impair negotiability.11 Reasoning by 
analogy, it might be said that a promise in a note to pay taxes, etc., does not 
affect the principal sum to be paid, although it is included in the amount of re- 
covery in case of suit on the note, since it merely supplements the main promise, 
although its effect is to require the payment of money rather than the perform- 
ance of some other act. It does not seem too far fetched to regard the amount 
of the principal promise as separate and distinct from the amount of the taxes, 
etc. to be paid, for the purpose of determining whether the note or bond contains 
a promise to pay a “sum certain.” 

In the Ferring case the court could not very well have invoked the second 
ground of the Thorp case to uphold negotiability, (that the provisions for taxes, 
etc., relate simply to the preservation of the security), for the reason that the 
mortgage provisions included a promise to pay taxes levied on the notes.12 Hence, 
the case cannot be considered as an authority for the proposition that a promise 
to pay taxes on the security itself, if appearing in the note or incorporated therein, 
renders the instrument non-negotiable, although the language is strongly to that 
effect. As in the Thorp case, the court pointed out that the clause in the mortgage 
providing that “the cost of insurance should be a lien upon the said mortgaged 
premises added to the amount of the note” did not mean that the premiums paid 
by the mortgagee were incorporated in the principal sum of the note, but simply 
provided for an additional lien upon the premises.13 

In Aaron v. Mango,'* certain bonds contained the following clause: “For 
a description of the mortgaged property and the nature and extent of the security 
reference is made to said indenture, to all the provisions of which this bond and 
each coupon hereto attached are subject, with the same effect as if the same were 
herein fully set forth. . . . [Italics mine]. Said indenture and this bond and the 
coupons hereto attached, as well as all of the other bonds and coupons hereto at- 
tached aforesaid, are to be taken and considered together as parts of one and the 
same contract.” It was contended that a provision in the trust deed obligating the 
mortgagor to pay taxes, etc., rendered the bonds non-negotiable. The court did not 
pass upon the question of negotiability, resting its decision for plaintiffs on a stipu- 
lation in the trust deed protecting an innocent purchaser of the bonds from equities 
existing between prior parties. But in its opinion, the court referred to Ferring v. 
Verwey!5 as supporting a general rule to the effect that a provision in a note or 
bond or incorporated therein, containing promises to pay taxes, insurance premiums, 
etc., renders the note or bond non-negotiable. It is interesting to note that the 
court in its opinion lumped promises to pay taxes or insurance premiums with 
promises to make repairs or restorations, which suggests that the court was im- 
pressed with the objection of “additional promises” rather than “sum uncertainty,” 





™ Finley v. Smith, 165 Ky. 335, 177 S. W. 262 (1915). 

% Promises to pay taxes upon the principal instrument are generally held to impair nego- 
tiability, if contained in the instrument or incorporated thereinfl Mechanics Bank of New 
Haven v. Johnson, 104 Conn. 696, 134 - 231 (1926). 

8 The mortgage also provided that the “whole unpaid principal sum and all sums paid for 
insurance and taxes, with interest, should at the mortgagee’s option become due and payable and 
collectible by suit at law or foreclosure of the m .” (Italics mine). Such a provision was 

in Brigat v. Offield, supra note 6, to connect two instruments on the happening of the 

contingency, which would render “the amount of recovery” uncertain. Quaere: whether conceded 
the amount of recovery would be affected, the amount of the note would be uncertain. If, S 
appears from the language of the Wisconsin cases, a promise to pay taxes, etc., contained in 
the note itself renders the amount to be paid uncertain, why does it not have a similar effect, 
although contained only in the mortgage, as a provision “limiting, ing, or otherwise affect- 
ing the provisions’ of the note, on the principle of construction advanced in the Thorp case? 
Does the presence of words such as “the expense thereof to be added to the amount of the 
note” affect the result? Regardless of ale they appear in the note or in the mortgage? 
Both the T and Ferway cases indicate such words would “‘render the sum uncertain,” whether 


in note or mortgage. 
% 207 Wis. 583, 242 N. W. 138 (1932). 
4% Supra note 10. 
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since repairs or restorations obviously do not affect the amount of the note or 
bond. 

Coming to the principal case, the court is found advancing the interpretation of 
the Thorp case expressed in the language of Ferring v. Verwey, and approved in 
Aaron v. Mango. Of all the cases discussed however, only the Aaron case involved 
a provision for taxes, etc. actually appearing in or incorporated into the main in- 
strument, and the court in that case expressly refrained from passing on the 
question of negotiability. While the language of the cases cannot, perhaps, be 
dismissed as mere dictum, nevertheless the Wisconsin court has not squarely held 
an instrument non-negotiable because it contained a promise to pay taxes or main- 
tain insurance on the premises, or to repay premiums paid by the mortgagee or 
trustee, either on the ground of “sum uncertainty” or “additional promises.” It 
may be assumed that a promise to pay taxes on the principal instrument, if a part 
of that instrument, affects the amount thereof or constitutes an additional promise, 
impairing negotiability, but it does not follow that a promise, even though part 
of a note, to pay taxes or maintain insurance on the premises, to repay insurance 
paid by the mortgagee, or even to keep the premises in repair, should impair ne- 
gotiability on either of the above grounds. The distinction lies in the fact that in 
the latter case the promise relates to the preservation of the security, and in the 
former cases apparently it does not.16 Promises relating to the security frequently 
appear, and it may be merely by chance that such provisions appear in the note 
rather than in the mortgage.17 Such customary provisions seem from a com- 
mercial point of view to enhance rather than impair the marketability of an instru- 
ment otherwise negotiable and intended to be such, and therefore should not be 
held to impair negotiability in the absence of a clear rule of law, statutory or 
otherwise, requiring the opposite conclusion.18 

A promise to keep the premises in repair may be regarded as analogous to 
a promise to deposit additional security if required, which has been held valid. 
It has been held that such a promise “is merely supplementary to the fixed and 
controlling promises and is really nothing more than additional security for the 
payment of the instrument. . . . It is not, strictly speaking, ‘an order or promise 
to do an act in addition to the payment of money,’ but is rather an order or 
promise to do an act that will better secure the promise to pay the money stip- 
ulated at the time fixed in the note.”1® With regard te a promise involving the 
payment of money, it is said that there exists the additional difficulty of sum 
uncertainty. A promise in a note or bond to pay taxes to the proper public 
officials has been held not to impair negotiability because it merely states a legal 
obligation.2° Furthermore, such a promise, or a promise to pay insurance, is not 
a promise to pay money to the payee or holder of the note or bond, but to a third 
person. The breach of such a promise may give rise to damages recoverable in an 
action on the principal instrument, and the amount of recovery in such action may 
be uncertain, but the amount of the principal obligation seems unchanged. A 
promise to repay advances for taxes or insurance premiums, being a promise to pay 
money to the payee or holder of the note or bond, comes closer to affecting the 
amount payable by the note, but it seems practicable to regard the two amounts as 
severable. And on the reasoning of this note, supported by language in the Thorp 
case, none of the above promises constitute “additional promises” within the mean- 
ing of the statutes, since they relate merely to the preservation of the security. 





18 See supra note 12. 
27 It does not seem adequate to reply that a strict rule will encourage better draftsmanship. 
18 See Manhattan Co. v. a 242 N. Y. 38, 150 N. E. 594 (1926). 

® Finley v. Smith, supra note 

* Wilson v. Campbell, 110 Mich. 580, 68 N. W. 278 (1896). 
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The authorities on the subject of this note are not uniform. The Wisconsin 
court has not definitely passed upon the question. It may be assumed that the 
question is one of commercial importance, and that business usage regards instru- 
ments of the type discussed as negotiable. In: view of these circumstances, there 
seems room for a reinterpretation of Thorp v. Mindeman, emphasizing the second 
proposition advanced in that case, namely, that promises relating to the preserva- 
tion of the security do not impair negotiability. A liberal application of such a 
proposition would control the objection of “sum uncertainty” as well as the ob- 
jection of “additional promises.” 

N. P. FEmNsincer. 


CoNsTITUTIONAL LAW—EMERGENCY MortcaGE REDEMPTION EXTENSION LEGIS- 
LaTION—Emergency legislation, enacted in the past year during the political ascend- 
ency of the debtor class, has been tested in two recent decisions, one from North 
Dakota and one from Minnesota. The legislation in these cases retroactively 
extended the period of redemption in mortage foreclosures.2 Both statutes were 
entitled emergency measures by the respective legislatures, and were declared to 
be such within the statutes themselves. 

The North Dakota case arose on an action of mandamus against a county 
sheriff to force him to deliver a deed to certain real estate to the plaintiff who 
was the purchaser of said real estate at the mortgage foreclosure sale. The ordin- 
ary one year period of redemption provided for in the North Dakota statutes had 
expired. The sheriff pleaded as a defense the emergency statute extending the period 
of redemption two years. Held: Mandamus granted. The sheriff must execute the 
deed because the extension statute is unconstitutional (1) because it impairs the ob- 
ligations of contract, (2) because it deprives the holder of the certificate of sale 
received at the foreclosure sale of his property without due process of law. There 
was an intimation that the statute might fail to give equal protection before the 
law. The case was decided on the other grounds, however, and the court left the 
equal protection question open. 

The Minnesota case arose on a petition to the district court for an order, 
under the new statute, extending the period of redemption. Held (one justice 
dissenting): Although the statute clearly impairs the obligations of contract it is 
constitutional as a valid exercise of the police power in an emergency. The emerg- 
ency clothes the mortgage relation with a public interest and permits the exercise 
of regulatory power over such relation. Owing to a difference in the Minnesota 
and North Dakota statutes, the due process question does not arise in the Minne- 





1State ex rel Cleveringa v. Klein, 249 N. W. 118 (N.D. 1933) and Blaisdell v. Home 
Building & Loan Ass’n., 249 N. W. 334 (Minn. 1933). 

3 As much of the two statutes as is germane follows: 

N. Dak. Laws 1933, c. 157 §2, p. 226, “Be it enacted . . . That the period within which 
& mortgagor or judgment debtor may redeem from a mortgage foreclosure or execution sale of 
real estate, but for which deed has not been issued, is hereby extended for a period of two years 
from the date of the passage and approval of this act.’ 

Minn. Laws 1933, c. 339 §4, p. 517, ‘“‘Where any mortgage upon real property has been 
foreclosed and the period of redemption has not yet expired, or where a sale is hereafter had, 
in the case of real estate mortgage foreclosure proceedings, now ding, or which may hereafter 
be instituted prior to the expiration of two years from and after the passage of this Act, or 
upon the sale of any real property under any judgment or execution where the period of re- 
demption has not yet expired, or where such sale is made hereafter within two years from and 
after the passage of this Act, the period of redemption may be extended for such additional 
time as the court may deem just and equitable but in no event beyond May 1, 1935; provided 
that the mortgagor, or the owner in possession of said property, in the case of mortgage fore- 
closure proceedings, or the judgment debtor, in case of sale under judgment, or execution, shall 
prior to the expiration of the period of redemption, apply to the district court having jurisdiction 
of the matter . . . for an order determining the reasonable value of the income of said property, 
or, the property has no income, then the reasonable rental value of the property involved in such 
sale, and directing and requiring such mortgagor or judgment debtor, to pay all or a reasonable 
part of such income or rental value, in or toward the payment of taxes, insurance, interest, 
mortgage or judgment indebtedness at such times and in such manner as shall be fixed and 
ordered by the court... .” 
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sota case, although it did in the North Dakota case. The Minnesota statute pro- 
vides for compensation to the holder of the certificate of sale during the extended 
period of redemption. No such compensation is provided in the North Dakota 
statute.3 

That a statute which retroactively extends the period of redemption after 
mortgage foreclosure sale impairs the obligations of contract, as those terms are 
used in Art. I Sec. 10 U. S. Constitution, is in accordance with the weight of 
authority.4 The reasoning upholding such view is that, although the right to take 
possession of the real estate to satisfy the mortgage debt is merely a remedy, here 
the postponement of the time when the sale will be definitely confirmed and the deed 
given for the property is an unreasonable impairment of that remedy and, conse- 
quently, an impairment of the contract obligation. Since an obligation without a 
remedy is of little value, it seems clear that an obligation is impaired if the 
remedies that are used to enforce that obligation are unreasonably impaired. 

The Wisconsin court might find it possible to avoid the emergency problem 
in a case involving the Wisconsin mortgage redemption extension statutes5 by 
holding that there is no impairment of contract obligation. Such a decision might 
be based on the early case of Von Baumbach v. Bade® in which it was held that a 
law which extended the time of answer in mortgage foreclosure actions from 
twenty days to six months and which provided for six months notice of sale 
rather than a six weeks notice? was constitutional and not an impairment of 





® See and compare the statutes of North Dakota and Minnesota as set out in note 

* Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042 (1895); Thresher v. p= a 117 
Cal. 73, 48 Pac. 1020 (1897); Maloney v. Fortune, 14 Iowa 417 (1863); Phinney v. Phinney, 
81 Me. 450, 17 A. 1405 (1889) ; and see the cases "collected in note (1919) 1 A.L.R. 143; also 
see foarte in Feller, Moratory Legislation: A Comparative Study (1933) 46 Harv. L. R. 
1061, 1081 et seq. 

5In Wisconsin the a masters redemption extension legislation has been adopted in two 
different sections. The firs A ogy with mortgages on farms and homesteads and after a declara- 
tion that an emergency 7 reads as follows: 

Wis. Laws 1933, c. 11 his 102, ‘‘(1) In any such farm or homestead foreclosure action 
commenced prior to March 1 1, 1935, in which; judgment of foreclosure and sale has not t been 
entered at the time this section takes e ffect, the one-year period specified in section 278.10 may 
be extended as hereinafter provided. The court before which any such action is pending shall 
full inquiry in regard to and upon all the facts and circumstances of the case, and may direct 
by judgment that no foreclosure sale shall be made until the expiration of a reasonable period 
not exceeding two years beyond the one year period in section 278.10 provided, but in no event 
beyond March 1, 1938; and such extension beyond such one year period shall be upon such terms 
and conditions as the court in a sound discretion shall at the time of judgment and from time 
to time thereafter determine; . . 

mm. 278.103 provides for the same form of procedure and the same extension of time 

here judgment of foreclosure and sale was entered before the effective date of this act. 

It should be noted that neither section 278.102 nor section 278.103 applies to foreclosure by 
advertisement. 

The second statute deals with all mortgages on property other than farms and homesteads. 
After a declaration that an emergency exists it reads as follows: 

Wis. Laws 1933, c. 125 §278.106, ‘‘(a) In any action commenced prior to March 1, 1935, 
in which the sale of ‘the realty covered by the mortgage has not been confirmed by o court, 
the mortgagor, his heirs, executors, administrators and assigns may be granted the benefits of 
an emergency extension of the period of redemption, but not to exceed 3 years in all, nor for a 
longer period than one year at any one time. 

wtb) In his application for such extension the party making the ome P set forth in 

a verified ition his economic condition, circumstances and earnings for the previous year. 
The extension may be granted by the court where the applicant shali ow during the 
for which fhe extension is made the taxes, or interest, or both, the discretion of the 

Subscription (3) of Wis. Laws (1933) c. 125 §278.106 provides that the extension of re- 
demption period in foreclosure by advertisement shall be granted in the same manner as in 
foreclosure by action 

*9 Wis. 559 (1859). This case was cited, = ee and approved in Starkweather v. Hawes, 
10 Wis. 125 (1859). In Feller, Moratory Legislation: A Comparative Study, ae note 4, there 
is a collection of cases supporting the view taken in Von Baumbach v. 

"Wis. Laws 1858, c. 113. Whether this was emergency legislation or not does not appear in 
the statute nor in the case of Von Baumbach v. Bade, supra note 6. However, since the act was 
ge close 7 the heels of the Panic of 1857 which had a dire effect on Wisconsin farmers, it 

perhaps be assumed that it was emergency legislation and that its purpose was to save 
jm foreclosure the farms of a large part of the population. 

It is interesting to note that in a very recent decision by the Oklahoma Supreme Court, 
Roth v. Waterfield, reported in U. S. Law Week, Oct. 24, 1933, a statute much like the legis- 
lation involved in the Von Baumbach case was held unconstitutional although it was emergency 
legislation. The Oklahoma statute extended the period in which the mortgagor might answer in 
a foreclosure action to nine months. 
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contract obligations because the effect of the statute went only to the remedy and 
left a substantial remedy. The case represents an application of the rule that 
impairment of remedy is not impairment of contract obligation so long as a sub- 
stantial remedy remains.® The effect of the statute discussed in the Von Baumbach 
case and the effect of the present Wisconsin extension of redemption statute is 
exactly the same. Both extend the time in which the mortgagor can pay his debt 
and keep the land. 

In Robinson v. Howe® land was sold at tax sale. The law at that time pro- 
vided for a specified period during which the land owner might redeem. Subse- 
quent to the tax sale but precedent to the end of such redemption period the legis- 
lature extended the period of redemption for a longer period. The court held that 
to give such a statute a retroactive effect would impair the purchaser’s obligations of 
contract. It would seem that this case presents a situation analogous to foreclosure 
by advertisement under the new extension statutes in this state. 

The Wisconsin mortgage foreclosure by action statutes,!° unlike those of 
Minnesota, North Dakota, and most other jurisdictions provide that the sale of the 
mortgaged real estate shall not be held until one year after the judgment in the 
foreclosure action. It is during this one year period that redemption is possible.11 
It is this period between the foreclosure judgment and the sale that the newly cre- 
ated section 278.106 extends. In Minnesota? and North Dakota!3 the sale is 
held immediately after the foreclosure judgment, and there is a year period 
following the sale during which the mortgagor may redeem. The sheriff delivers 
over the mortgage deed and possession of the premises at the end of the redemp- 
tion period. It is clear that under the Wisconsin procedure where there has been 
a sale it is the mortgagee who will be forced to wait for his money while under 
the North Dakota and Minnesota statutes it is the purchaser at the mortgage sale 
who is forced to wait for his land. It is submitted that the Wisconsin statute 
may work the greater injury. If land values decrease, as they have in the past 
few years, the possibility of the mortgagee selling the land for the amount of the 
mortgage debt is materially lessened by postponing the time of sale. However, un- 
der the Minnesota and North Dakota procedure, no matter what happens to land 
values the purchaser gets exactly what he bargained for—the land. 

It is true of course that such a purchaser is forced to wait an extra year be- 
fore he gets an indefeasible title to the land, and that such is probably an im- 
pairment of the contract obligations, yet granted that there is impairment of con- 
tract obligation under the Minnesota and North Dakota redemption extension acts, 
it would seem that there is much more dangerous and harmful impairment under 
the Wisconsin law due to the peculiar method of foreclosure by action.14 

In the case of foreclosure by advertisement there is no such difference in the 





® Tennessee v. Sneed, 96 U. S. 69, 24 L. ed. 610 (1877). 

*13 Wis. 341 (1861). 

% Wis. Stat. (1931) §278.10. 

Wis. Stat. (1931) §278.13. 

12 Minn. Stat. (Mason, 1927) §9643. 

%N. D. Comp. Laws ANN. (1913) §8115. 

%In Suring State Bank v. Giese, 210 Wis. 489, 246 N. W. 556 (1933), annotated in 8 
Wis. L. Rev. 286, the Wisconsin Supreme Court held that in cases of foreclosure by action a 
court may declare that a fair price has not been paid for the mortgaged property, and refuse to 
confirm the sale and order a resale. The case seems to be based on a statement by Chief Justice 
Winslow in Griswold v. Borden, 146 Wis. 35, 130 N. W. 95% (1911), to the effect that the 
question of whether or not a foreclosure sale should be confirmed should, in the last analysis, be 
determined by whether or not the sale was “‘under all the circumstances one of which the court, 
in justice to all the parties, should rove.”” If the court should find that in justice to all the 
parties a sale should not be con because the emergency’ has made it impossible to meet 
the mortgage debt, it would seem that the court would be doing exactly what the extension 
redemption statutes, Wis Laws (1933): c. 11 §278.102, and c. 125 §278.106, allow it in its 
ape om to do. The statute then would merely restate a power which the court always had 
in equity. 
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Wisconsin and Minnesota procedure.15 Both statutes provide for a one year re- 
demption period after sale. Thus it is the mortgagee who suffers the impairment 
by extension in both states.16 

Where the sale has not yet taken place but the mortgage agreement is 
antecedent to the passage of the 1933 law, the impairment of contract falls upon the 
mortgagee in both Minnesota and Wisconsin by lessening his possibilities of getting 
the full amount of the mortgage debt at the foreclosure sale. Purchasers will not pay 
as much for land with a two year period of redemption as for land with a one year 
period of redemption. 

There is dictum in a recent Wisconsin case!7 which would seem to indicate 
that should the question now arise in Wisconsin the court would follow Barnitz 
v. Beverly! and the weight of authority by holding such retroactive redemption 
extension an impairment of the contract obligation. 

The theory back of the recent Minnesota decision!® is that, although the law 
is undoubtedly an impairment of the contract obligation, yet an emergency (in 
this case the existing economic depression) has clothed the mortgage relation 
with a public interest. Once that relation is so clothed, the police power allows the 
legislature to override constitutional limitations insofar as that relation is con- 
cerned.29 This doctrine is a comparatively recent innovation. It appears first in 
Wilson v. New?! which upheld the Adamson Act where the wages of railway 
employees were fixed. There are statements in that opinion?2 that indicate that an 
emergency may temporarily affect property with a public interest which is not 
permanently of such a nature. That theory was definitely made the basis of 
Block v. Hirsh®3 and Brown Holding Co. v. Feldman.2* These two cases, both 
five to four decisions, held constitutional certain statutes in the District of 
Columbia 25 and in New York?® providing definite rates for rents and providing 
that tenants might stay on so long as such rates were paid even though their 
leases had expired. These statutes were provoked by the great housing shortage 
which followed the war. It is to be noticed, however, that neither case went on 
the basis of the war power. In Block v. Hirsh, the constitutionality of the District 
of Columbia statute was challenged on the basis of the due process of law clause. 
In Brown Holding Co. v. Feldman the question of the impairment of contract 





, > an Stat. (1931) §297.11; Minn. Stat. (Mason, 1927) §9626; N. D. Comp. Laws ANN. 
1913) §8085. 

16 Due to certain matters of convenience in procedure most foreclosures in Minnesota are by 
advertisement while most foreclosures in Wisconsin are by action. As a practical matter, whether 
it is the purchaser or mortgagee who suffers the impairment of contract obligation makes liitle 
difference in the individual case for the mortgagee is usually the purchaser at the mortgage sale. 
However, the decision of the courts should be based on the theory of the procedure rather than 
on how it may work out in individual cases. 

17 Pawloski v. Eskofski, 209 Wis. 189, 194, 244 N.W. 611 (1932). 

4 Supra note 4. 

* Blaisdell v. Home Building & Loan Ass’n., supra note 1. 

2° It is interesting to note that most of the recent decisions ‘holding constitutional emergency 
legislation have been decided on this theory. The — con is applied only after holding that 
the business or relationship involved in the case affected with a public interest 
as a result of the emergency. People v. Nebbia, ses NE. 6 694 (N.Y. 1933) (held that the 
milk business had become affected with a public interest and therefore that the state could regulate 
the price of milk); Cochran v. Wilson, decision of Okl. Distr. Ct., reported in U.S. Law 
Wedkly Journal, Aug. 8, 1933, at 457 (Held that the Okl. Mortgage Moratorium Law was not 
invalid for failure to give equal protection before the law although it provided for a receiver 
in case of ordinary property during the nine month period in which the mortgagor may answer 
and provided for no receiver in the case of homesteads. The emergency clothed the mortgaging 
of homesteads with a public interest which allowed the legislature to regulate that relation even 
in the face of constitutional limitations); Economy Dairy Co. v. Wallace, Sec. of Agriculture, 
Sup. Ct. of Distr. of Columbia, reported in U.S. Law Week., Sept. 5, 1933 at 9 (held that the 
marketing of farm products was affected with a public interest and therefore might be regulated 
despite constitutional restrictions). 

21243 U.S. 332, 37 Sup. Ct. 298 (1917). 

2 Jbid. at 348. 

3256 U.S. 135, 41 Sup. Ct. 458, 16 A.L.R. 165 (1921). 

* 256 U.S. 170, 41 Sup. Ct. 465 (1921). 

3 Act Oct. 22, 1919, §122 and title 2 §109. 

7*N.Y. Laws 1920, c. 942 and 947. 
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obligations by the New York act was raised. As regards the Minnesota case of 
Blaisdell v. Home Building & Loan Association,?" it is submitted that it is not 
certain that the theory expounded in Block v. Hirsh and Brown Holding Co. v. 
Feldman is applicable. The “public interest” doctrine seems applicable only in 
cases where the government seeks to regulate rates and charges for the use of 
property or the rendering of a service. It is doubtful whether any case can be 
found where the “public interest” doctrine has been applied except where there 
has been an attempt to regulate a charge for the use of the property or a rate for 
the rendering of service. The Blaisdell case, however, apparently assumes that, 
if any relationship whatsoever becomes affected with a public interest, that re- 
lationship is subject to any kind of regulation whether it be regulation of rates 
and charges or not. Perhaps the “public interest” doctrine should be so expanded, 
but in the light of its history it would seem that the “public interest” doctrine 
should be limited rather than expanded. 

Since the “public interest” doctrine, as noted above,?° is playing such an im- 
portant part in the recent decisions on emergency legislation of all kinds it seems 
that an examination into its status is appropriate. The validity of the doctrine 
itself, although well fixed in precedent, is somewhat questionable. The term first 
appeared in the American reports in Munn v. Illinois.29 Chief Justice Waite, who 
wrote the court’s opinion in that case, adopted the phrase from Sir Matthew 
Hale’s Essay “De Portibus Maris.” This essay was found among the private 
papers of the Lord Chief Justice. Almost one hundred years later it came into 
the possession of one Francis Hargrave, barrister at law, who published it.3® 
From that time until the case of Munn v. Illinois the essay was buried in obscurity. 
It received absolutely ng notice in American judicial opinion and was quoted only 
twice in relatively unimportant British decisions.31 It was two hundred years 
after its composition that the essay was made the basis of Munn v. Illinois. It 
seems true that in order to render the constitution more elastic and to circum- 
vent some very clear and definite constitutional limitations, Chief Justice Waite 
interpreted Hale’s statement, that when the wharf and crane and other con- 
veniences are affected with a public interest they cease to be “juris privati only,’’82 
as meaning, when private property “is affected with public interest it ceases to be 
juris privati only.” Furthermore, he quotes Lord Chief Justice Hale for this 
last proposition.33 A careful examination of the Essay, “De Portibus Maris,” will 
show that the use of the generic term “private property” is a misrepresentation 
of what Lord Hale meant. In the aforementioned essay Lord Hale did not refer 
to abstract relations or rights; he referred to specific, tangible articles of property 
on the waterfront which were dedicated to use by the public much as sidewalks 
and highways are now dedicated and used. Also, Lord Hale’s statement was never 
intended to define or state any exception to the limitations upon the power of the 
British Parliament to regulate trade and commerce. There were no limitations, 
so there was no need for exceptions. For years before Hale wrote, Parliament 
had the power to regulate trade, commerce, and prices almost as it saw fit.34 
The introduction of Lord Hale’s principle into our concepts of constitutional 
law was definitely error, and the whole doctrine of “public interest” that has 





Supra note 1. 

% Supra note 20. 

4 a US. 113, 24 L. ed. 77 Gere. 

bed | HARGRAVE, Law Tracts 4 

™ Bolt v. Stennett, 8 T.R. “06 “(1800), and Allnutt v. Inglis, 12 East 527 (1810). 

™1 Harcrave, Law Tracts 77-78. 

* Munn v. Illinois, supra note 29, at 126. 

*% 6 HotpswortH, History oF THE ENGLISH Law (3rd ed. 1923) 314-387, and Jones, His- 
torical Development of the Law of Business Competition (1926) 35 Yate L. J. 905, (1927) 36 
id. 42 and 351, contain a collection of some of these statutes and discuss their effect and 


operation. 
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grown up around it is founded upon mistaken precedent. It is too well established 
in our jurisprudence to overrule, but it need not be expanded. 

After Munn v. Illinois, a long series of cases arose in which the public inter- 
est doctrine was called into use.85 The problem then arose of how to ascertain 
when a business or relation became affected with a public interest. An examina- 
tion of the cases will show that almost every test that has been suggested or 
used has later been discarded and then again dragged from the scrap heap.36 
Today there are only four recognized classes of business affected with public in- 
terest. In Wolf Packing Co. v. Court of Industrial Relations,37 Chief Justice Taft 
laid down three of these, to wit: 1. Businesses carried on under grant from the 
government. 2. Exceptional occupations such as inn keepers, common carriers, etc. 
3 Businesses not affected with a public interest at their inception but which have 
become so later, and thus are subject to regulation.38 New State Ice Co. v. Lieb- 
man®® seems to recognize a fourth class which was hinted at in Munn v. Illinois 
but repudiated in Tyson v. Banton,*® viz., a business which is the main and 
supporting industry of the state. It would undoubtedly be difficult to bring the 
mortgage relation in Blaisdell v. Home Building & Loan Association*! under either 
of the first two classes in the Wolf Packing Co. case. It might possibly be brought 
under the classification recognized in the New Ice Co. case on the theory that the 
chief industry of Minnesota is agriculture and that most mortgaged premises are 
farms. However, the Minnesota court does not attempt so to do. It is submitted 
that the New State Ice Co. test is not sound. It makes the chief industry of each 
state practically a public utility. There remains but one class under which to bring 
the mortgage relation considered in the Minnesota case—-the third one in Wolf 
Packing Co. v. Court of Industrial Relations, viz., businesses and relations which, 
though not public at their inception, may fairly be said to have risen to such, and 
have become subject, in consequence, to some governmental regulation. Block v 
Hirsh*2 and Brown Holding Co. v. Feldman*® brought the landlord and tenant 
relation under this class.44 But quaere: how is one to tell when a business has 
risen to the place where it becomes affected with a public interest? Block v. Hirsh 
and Brown Holding Co. v. Feldman hold that an emergency may cause a business 
to rise to such a state temporarily. The Blaisdell case cites these two cases as 





% Some of the more 4 & 2 of these cases are: Sinking Fund Cases, 99 U. S. 700, 
25 L. ed. 504 (1879); Budd v. N. Y., 143 U. S. 517, 12 Sup. Ct. 468 (1892); Bross v. N. Dak., 
153 U. S. 391, 14 Sup. Ct. 857 (1894) ; German Alliance Co. v. Lewis, 233 U. S. 389, 34 Sup. 
Ct. 612 (1914); Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 43 Sup. Ct. 
630, 27 A. L. R. 1280 (1923); Tyson v. Banton, 273 U. S. 418, 47 Sup. Ct. 426 (1927); 
Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 545 (1928); Williams v. Standard Oil Co., 278 
U. S. 235, 49 Sup. Ct. 115, 60 A.L.R. 596 (1928); Tagg Bros. & Moorhead v. U. 280 
U. S. 420, 50 Sup. Ct. 221 (1930); New State Ice Co. v. Liebman, 285 U. S. 262, 52) Sup. 
Ct. 371 (1932). 

%*For a full discussion upon the various tests adopted, approved, and discarded see 
McAllister, Business Affected with a Public Interest (1930) 43 Harv. L. Rev. 759; Hamilton, 
—— wiTtH Pusiic INTEREST (1930) 39 Yate L. J. 1089; note (1932) 30 Micn. L. 

EV. 1277. 

Supra note 35. 

%8 This third class of business affected with a public interest, if recognized at all, was 
greatly limited in scope by Tyson v. Banton, Ribnik v. McBride, and Williams v. Standard Oil 
Co.—all supra note 35. 

* Supra note 35. 

Ibid. 


“1 Supra note 1. 

“ Supra note 23. 

* Supra note 24. 

“In Levy Leasing Co. v. Siegel, 258 U. S. 242, 42 Sup. Ct. 289 (1922), the Supreme 
Court again upheld the New York Rent Laws by basing their decision on the cases of Block 
v. Hirsh, supra note 23, and Brown Holding Co. v. Feldman, supra note 24. The case is espe- 
cially noteworthy, however, in that the court also based its decision on the ground that an 
emergency so increases the scope of the police power, aside from the ‘“‘public interest’ doctrine, 
that property may be taken and contract obligations impaired without violating constitutional 
guarantees. This case should enable courts to hold emergency legislation constitutional without 
appealing to the ‘“‘public interest” doctrine. 
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precedent and then purports to go on the same grounds. These two cases are 
grounded on the “emergency” doctrine. 

At the time when the constitutional guarantee against the impairment of the 
contract obligation was adopted, the country had gone through one of the direst 
periods of economic and financial chaos that it was ever destined to face. There 
was a great scarcity of money in many districts. The country was on the verge 
of bankruptcy. The debtor class was in desperate straits and there was much 
danger of the passage of pending laws providing for the payment of obligations 
in depreciated currency and providing for stays on time for the payment of 
debts.45 Conditions in general were analogous to those now facing the country. 
Under such circumstances the obligations of contract provision was written into 
the first article of the Constitution. It provoked very little comment, being 
mentioned only twice in The Federalist.4® It is true that the provision was written 
into the Constitution on the motion of Rufus King of Massachusetts, attorney and 
member of the propertied class, and, therefore, probably unfavorable to the in- 
terests of the debtor class.47 Be that as it may, the fact remains that the framers 
of the Constitution incorporated the impairment of contract obligations clause into 
the Constitution for the very purpose of preventing legislation of the type involved 
in Blaisdell v. Home Building and Loan Association and Block v. Hirsh at a time 
of emergency most analogous to the present.*8 Furthermore, if the debates in the 
Maryland legislature are at all indicative of the debates in other states, the 
clause was adopted for that purpose by the various states.*9 

As precedent against the emergency doctrine there is the language by Justice 
Davis in Ex Parte Milligan®® to the effect that, “No doctrine involving more 
pernicious consequences was ever invented by the wit of man than that any of 
its [the Constitution’s] provisions can be suspended during any of the great 
exigencies of government.” This statement seems probably to have been induced 
by the argument of J. S. Black, attorney for the petitioner in Ex Parte Milligan, to 
the effect that it is in time of emergency that constitutional provisions and guar- 
antees should be most carefully guarded and most strictly applied because it is 
then that they are in the greatest danger.5! 

The extent and limits to which the emergency doctrine may lead are difficult 
to ascertain. If the constitutional guarantees concerning property succumb to the 
emergency doctrine, there seems no means to stop infringement upon the personal 





“5 Warren, MAKING oF tHE ConsTITUTION (1928) 552-553. 

“Tue FEDERALIST, no. 7 and 44. 

“It seems that Rufus King’s motion was to incorporate the language of the Northwest 
Territory Ordinance into the Constitution. That Ordinance read, ‘“‘No law ought ever to be 
made or have force in the said territory that shall in any manner interfere with or affect private 
contracts, or engagements, ‘bona oe and without fraud . previously formed.’ After some 
debate the motion was voted down. The Committee on Style incorporated the phrase prohibiting 
any law “impairing the obligations of contract” into its report. The report was adopted. Just 
who was When c. for the phrase is not known. The Committee on Style was composed 
of James Wi Gouverneur Morris, Rufus King. Dr. William Johnson, Alexander Hamilton, 
and James Madison. The work of Rufus King in the convention proper is some evidence that 
he wrote it. Sumizy, DartmoutH Cottece Causes (1897) 213-14 says James Wilson wrote it. 
1 Watson, ConstiTuT1on (1910) 77 and 2 Bancrort, History or THE Constitution or U. S. 
(6th ed. 1903) 213-14 says Morris wrote it. Morris, of course, was a wealthy man with large 
investments. It is possible that he wrote the “‘impairment of contract obligations” clause to 
save investments such as his own from the staying and depreciated currency legislation men- 
tioned above. 

*“TIn the Internal administration of the States a violation of Contracts had become 
familiar in the form of depreciated paper made a legal tender, of property substituted for 
money, of instalment laws, and of the occlusions of the Courts of Justice,” Madison’s statement 
in Preface to Debates in the Convention of 1787, 3 FarraNp, RECORDS OF THE FEDERAL Con- 
VENTION 548. 

“See Luther Martin’s comments before the Maryland legislature, 3 Farranp, Recorps oF 
FEDERAL CONVENTION 214-215. 

4 Wall 2, 121, 18 L. ed. 281 (U. S. 1866). 

"This argument was the basis for the decision in Ghinger v. Pearson, 168 A. 105 (Md. 
1933) where the court held unconstitutional the Maryland Emergency Banking Act. Bond, Ch. 

said, “If in pressing emergencies there is disadvantage in unyielding constitutional restraints 
t is the price necessarily to be paid for the security sought in them.” 
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guarantees concerning freedom of speech and religion. In the ordinary mortgage 
agreement the instrument contains a provision that the remedies for collection of 
the mortgage shall be those existing at the time of the making of the instrument. 
Retroactive mortgage redemption extension laws abrogate such a contract provision 
and make a new one in its place. In the Blaisdell case the mortgage sale purchaser’s 
contract was definitely changed. If the legislature has this power to change con- 
tracts made between parties, has it not also the power to make altogether new 
contracts? Why cannot it make new mortgages for the farmers in North Dakota 
and Minnesota? It is but one step further, and its efficacy to help the farmers 
is beyond dispute. 

The Minnesota court holds that its law does not deprive the mortgagee of 
property without due process of law because the act provides that a reasonable 
rental value be paid to the person holding the certificate of sale during the ex- 
tension period.52 This provision is held to provide compensation so that there 
is no taking of property without due process of law. 

The North Dakota statute extends the time of redemption unconditionally5® 
and, therefore, there is a deprivation of property without due process. Property, 
of course, is made up of all the rights existing in a particular piece of land or a 
particular chattel. To take away any one of these rights is to deprive the owner of 
his property. Here the right to possession of the land is taken away for at least 
an extra year. 

The Wisconsin statute for mortgages on property other than farms and 
homes resembles the Minnesota statute in that it makes provision for compensa- 
tion during the extension period. In its discretion the court may make payment 
of taxes, or interest, or both, obligatory on the mortgagor during the extension 
period.54 It would seem then that though the Wisconsin statute may deprive the 
mortgagee of his property without due process of law, it is not quite so objection- 
able in this respect as the North Dakota statute. The Wisconsin statute®5 extend- 
ing the redemption period for farms and homes seems to give the court the power 
to grant the extension period without any compensation to the mortgagee during 
the period of extension. This statute would seem then to be open to the same 
objections as the North Dakota statute. 

In regard to the effect of “public interest” and “emergency” upon deprivation 
of due process, the observations above in regard to the effect of “public interest” 
and “emergency” upon impairment of contract obligations apply equally well. 
There is this difference, of course, that, so far as the states are concerned, the argu- 
ment that the phrase was incorporated in time of stress much like the present does 
not apply to the due process clause because that clause is part of the Fourteenth 
Amendment adopted immediately after the Civil War and not at the time of the 
drafting of the Constitution.55 

Ernest R. FEMLER. 





52 Blaisdell v. Home Building & Loan Ass’n., aw note 1. 

5 See N. Dak. statute as quoted in supra note 2. 

% See Wis. Laws 1933 c. 125 §278.106 supra note 5. It is submitted that, because of the 
comma which is interposed between the word “both” and the clause “in the discretion of the 
court” which appear in the last line of the statute as —, it might be held that “in the dis- 
cretion of the court’’ modifies “‘shall pay.” In that case court could grant an 
without any compensation, and the statute would deprive rd mortgagee or purchaser of his 
property without due process of law. However, where there are two possible interpretations 
of a statute, that interpretation ae » adopted which will make it constitutional. 

% Wis. Laws 1933 c. 11 §278.10: 

w Since this note was compiled the Texas Court of Civil Appeals has held the Texas 
mortgage redemption extension legislation tutional impairing the obligations of 
contract. Murphy v. Phillips, 63 S. W. “Cd) 344 ‘(les Civ. “Appl. 1933). 











RECENT CASES 


ALIENS—ILLEGAL ENTRY—RIGHT To RECOVER For SERVICES.—Plaintiff, a citizen 
of Greece, entered the United States unlawfully and surreptitiously by way of 
Mexico. He was employed by defendant as a candy maker in defendant’s candy 
shop under an express contract whereby he was to work at a stipulated monthly 
rate of wages. After plaintiff had performed for eight months, and defendant 
having failed to pay plaintiff in full for his services, plaintiff brought an action to 
recover for them. He obtained a verdict and judgment in the Municipal Court of 
Fond du Lac County, and the judgment was affirmed on the record in the circuit 
court. This judgment was reversed in the supreme court and plaintiff was held 
not entitled to recover. Coules v. Pharris, 250 N. W. 404 (Wis. 1933). 

The court held that the capacity of an alien to sue is more a matter of comity 
than a matter of right and that the public policy of the United States, as ex- 
pressed in its immigration laws, prevents plaintiff from recovering for wages 
earned while within the country in defiance of its laws. The court said that while 
it is difficult to classify plaintiff “according to the strict definitions of international 
law,” he is neither a resident alien nor non-resident alien. 

The status of an alien who unlawfully enters the United States and remains 
here contrary to the immigration laws seems never to have been settled. An alien 
lawfully within the country, as well as a citizen, “is protected by the prohibition of 
deprivation of life, liberty or property without due process and the equal protec- 
tion of the law.” Whitefield v. Hanges, 222 Fed. 552 (C.C.A. 8th 1915) ; Terrace v. 
Thompson, 263 U. S. 197, 44 Sup. Ct. 15 (1923); Anton v. Van Winkle, 297 Fed. 
340 (Ore. 1924); 16 Srar. 144 (1870), 8 U.S.C. §45 (1926). Congress has an 
absolute right to exclude and deport aliens, to prescribe the terms and conditions 
under which they may come in, and to prescribe the regulations under which they 
may be deported. U. S. ex rel. Dickman v. Williams, 183 Fed. 904 (S. D. N. Y. 
1910) ; Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719 (1903). Prior to March 
4, 1929, an alien unlawfully entering the United States could be deported for such 
illegal entry, Willams v. U. S. ex rel. Bougadis, 186 Fed. 479 (C.C.A. 2nd, 1911); 
Ex parte Halkides, 291 Fed. 585 (W.D. N.Y. 1923); but he was not guilty of a 
crime by reason of his illegal entry. Emmanuel v. U. S., 24 F. (2d) 905 (C.C.A. 5th, 
1928). After March 4, 1929, an alien is forbidden by statute to enter at improper 
times and places and to elude examination or inspection, and a person violating 
this statute commits a misdemeanor and is subject to a fine and/or imprisonment. 
45 Strat. 1551 (1929), 8 U.S.C. Supp. VI §180a (1932). He is also subject to de- 
portation. 39 Srar. 889 (1917), 8 U.S.C. §155 (1926). 

One non-resident alien may sue another non-resident alien in Wisconsin courts 
only on the principles of comity; and such an action will be entertained only 
when the courts will not, by permitting the action, “violate their own public policy 
or laws or injuriously affect the interests of their own state or of their own citizens.” 
Disconto Gesellschaft v. Terlinden, 127 Wis. 651, 106 N.W. 821 (1906); same 
case: Disconto Gesellschaft v. Umbreit, 208 U.S. 570, 28 Sup. Ct. 337 (1907), where 
it was said, in affirming the Wisconsin decision, that “how far the public policy of 
the state permitted such recognition was a matter for the state to determine for 
itself.” In Coules v. Pharris, supra, the Wisconsin court applied the doctrine of 
comity to the case of an alien illegally within the United States, and refused to 
entertain the action. 
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The term “alien” as used in constitutions and statutes seems not to refer to 
any and all classes of aliens. Cf Brewster v. Covall, 103 Kan. 745, 175 Pac. 989 
(1918), holding that the term does not embrace a resident alien enemy, even 
though he has declared his intention to become a citizen. 

It is submitted, in view of the foregoing, that an alien illegally within the 
country has a different status from that of an alien lawfully admitted, and that 
the Fourteenth Amendment and 16 Srar. 144 (1870), 8 US.C. §45 (1926) might 
well be construed as protecting only aliens lawfully residing within the United 
States. 

The decision in the principal case may be sustained on the authority of 
Webb v. O’Brien, 263 US. 313, 44 Sup. Ct. 112 (1923). A California statute for- 
bade aliens from holding any interest in land. Plaintiff, a citizen, wished to enter 
into a cropping contract with a resident alien, and sought to enjoin the state 
from interfering with such contract. In denying the injunction and holding that 
the state could deny aliens the right to hold land in the absence of treaty, the 
court said: “O’Brien, who is a citizen, has no legal right to enter into the pro- 
posed contract with Inouye, who is an ineligiblé Japanese alien, unless the latter 
is permitted by law to make and carry out such a contract.” In the principal case, 
under this decision Pharris, a citizen, had no right to enter into the contract with 
Coules, for the reason that Coules was ineligible to perform a contract calling for 
his laboring in this country. He was subject to deportation as soon as discovered 
within the country, and might have been deported immediately after entering 
into the contract. The contract required him to work at the place of business of 
the defendant in Wisconsin; obviously deportation would make it impossible for 
plaintiff to carry out the contract. This disability, it will be noted, rests solely 
upon plaintiff’s status as an alien who is liable summarily to be deported by reason 
of his unlawful entry. The Supreme Court of the United States has said that the 
parties have no right to make such a contract; by the same reasoning, if the con- 
tract is made, the parties should not expect to have a right to enforce it in the 
courts. Had the contract provided that Coules could leave the employment of 
Pharris at will, the decision in the O’Brien case probably would not preclude a 
recovery by Coules. 

Under settled rules of law, the contract in the principal case seems to be illegal 
as contrary to public policy. “The general object of the immigration statutes is 
not only to prevent the admission of undesirable and forbidden classes of aliens, 
but to remove from this country all such aliens who may have succeeding in 
effecting an entry. ... Each class is equally undesirable, and each is equally 
inimical to the best interests of the public at large.” Haw Moy v. North, 183 
Fed. 89 (C.C.A. 9th 1910); Susnjar, v. U.S., 27 F. (2d) 223 (C.C.A. 6th 1928). 
In view of these purposes, and in view of the stringent statutes prohibiting con- 
tract labor 23 Stat. 332 (1885), 8 U.S.C. §140 (1926), making contracts previous to 
migration void; 39 Srat. 879 (1917), 8 US.C. §139 (1926), making it unlawful 
to prepay transportation or to encourage or solicit importation of contract laborers; 
39 Stat. 879 (1917), 8 U.S.C. §142 (1926), forbidding foreign advertizing for labor; 
and 39 Srar. 875, 41 Stat. 981, 8 U.S.C. §136 (h) (1926), excluding contract 
laborers and defining certain classes who may be admitted, it would seem that 
there is a definite federal policy to protect American labor by regulating strictly 
both the numbers and types of workers who are permitted to come into competi- 
tion with resident laborers. 
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Plaintiff had no license or authority to enter the United States or to remain 
therein. His positicn is analagous to one who, lacking a license required by statute 
to engage in a certain occupation, finds himself unable to recover for services rend- 
ered in that vocation. Where a statute forbids a person from pursuing a profession 
or exercising a calling without procuring a license, and the license is required as a 
protection to the public rather than as a revenue measure, such person cannot 
recover for services rendered pursuant to such profession or calling where he lacks 
such a license. Payne v. Volkman, 183 Wis. 412, 198 N.W. 438 (1924); Dewitt v. 
Lander, 72 Wis. 120, 39 N.W. 349 (1888) ; Andrews v. La Crosse Refrigerator Corp., 
196 Wis. 622, 220 N. W. 214 (1928). He can recover neither on an express con- 
tract nor upon quantum meruit. Hickey v. Sutton, 191 Wis. 313, 210 N.W. 704 
(1926). And the statute need not in express terms make such a contract unlaw- 
ful and unenforceable. Sherwood v. Wise, 132 Wash. 295, 232 Pac. 309 (1925); 
cf. Menominee River Boom Co. v. Augustus Spies Lumber and Cedar Co., 147 
Wis. 559, 132 N.W. 1118 (1911). The imposition of a penalty amounts to a 
prohibition against making or enforcing a contract. Laun v. Pacific Mut. Life Ins. 
Co. of California, supra; Aetna Ins. Co. v. Harvey, 11 Wis. 394 (1860). Coules, 
in the principal case, subjected himself to a penalty by entering the country. 
Moderios v. Keville, 63 F. (2d) 187 (C.C.A. ist 1933). 

In the principal case, plaintiff was required to have a license to come into 
the country and to remain here. No statute expressly declares that his contracts 
while here shall be void, but it would seem that the very prohibition of his being 
in the United States manifests a legislative intention that it shall be unlawful for 
him to enter into and perform a contract the very essence of which is his presence 
in the United States. It would certainly seem to be anomalous to interpret the 
immigration statutes as forbidding entry and residence in the country and at the 
same time authorizing, or at least sanctioning, the enforcement of a contract re- 
quiring the alien to labor within its borders. This, with the additional considera- 
tion that one of the primary purposes of the immigration laws seems to be the 
protection of American labor against the hordes of competing aliens who would 
otherwise come to our shores, tends to support the conclusion that the statutes 
were intended to forbid aliens illegally within the country from enforcing labor 
contracts. 

The rule announced by the Wisconsin court may seem somewhat harsh in its 
effect upon the alien, but, it is submitted, no more so than in license cases where 
a doctor, lawyer, architect, etc. is precluded from recovery where he lacks the 
required license. Certainly it is no more harsh than the case where an alien is 
brought into the country under aj contract for labor, and is precluded from re- 
covery, as in Tomkins v. Seattle Construction and Dry Dock Co., supra. 

The argument was made in plaintiff’s brief that to preclude plaintiff from re- 
covering would encourage citizen employers to seek to employ aliens unlawfully 
within the country and then refuse to pay them. The same argument may also 
be made in respect to the importation of contract laborers; yet they are precluded 
from recovery. And a federal statute, 39 Srat. 880 (1917) 8 U.S.C. §144 (1926), 
would tend to discourage this practice, since it makes harboring and concealing 
aliens illegally within the United States a misdemeanor, and imposes a penalty of 
both fine and imprisonment. Madeiros v. Keville, 63 F. (2d) 187 (C.C.A. Ist 
1933), refusing to follow U.S. v. Kinzo Ichiki, 43 F (2d) 1007 (S.D. Cal. 1930) 
and U.S. v. Niroku Konai, 286 Fed. 450 (S. D. Cal. 1923), which held that statute 
imposed no penalty for harboring and concealing. 
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The fact that the other party to the contract benefits by a refusal to allow 
the party who has performed to recover for his services does not seem to be con- 
trolling. This is true of all illegal contracts where the parties are left in the situa- 
tion in which they have placed themselves. 

S. Ricnarp HEatH. 


ConsTITUTIONAL LAw—EvipeNce—Depositions In CriminaL Cases—In a 
criminal action for embezzlement, the trial court entered an order authorizing the 
state of Wisconsin to take the depositions of witnesses residing in Chicago, Illinois. 
The defendants opposed the issuing of the order on the ground that Wis. Srar. 
(1931), §326.06, under which the depositions were authorized, is unconstitutional in 
that it violates the right of confrontation of witnesses, as secured by Wis. Const. 
art. 1, sec. 7 (1848). Held: The statute is not unconstitutional. It satisfies the 
requirements of the right of confrontation, since it permits the accused to meet 
the witnesses face to face, at the time they are testifying, and provides an oppor- 
tunity for cross-examination, by compelling the state to take the accused to the 
place of examination if he is in custody, or to pay his traveling expenses if he is 
not in custody. State ex rel. Drew v. Shaughnessy, Judge, 249 N. W. 522 (Wis., 
1933). 

State constitutions in the United States almost unanimously preserve the right 
of confrontation in criminal cases. These provisions do not mention exceptions, 
nor do they specify that confrontation shall take place infra-judicially. In the 
main, they merely state imperatively that the accused shall enjoy the right to 
“confront the witnesses,” or meet them “face to face.” It is generally agreed, how- 
ever, that such constitutional guaranties merely secure the right of confrontation as 
it existed at common law. In re Eldred, 46 Wis. 553, (1876); Spencer v. State, 
132 Wis. 509, 112 N. W. 462 (1907). 

The process of confrontation has two purposes, namely, (a) to provide an op- 
portunity for cross-examination, and (b) to present “demeanor evidence” to the 
court and jury, that is, to allow them to observe the appearance and manner of 
the witnesses. The former element is indispensible to the right of confrontation. 
Unless there has been an opportunity for cross-examination, there has been no 
confrontation, as it was understood at common law. This is included in the statute 
in the provision which makes possible the presence of the accused. It does not 
provide for taking the accused’s counsel with him, but there is nothing to prevent 
his attending, or to prevent the attendance of counsel secured at the place where 
the deposition is to be taken. The accused can thus meet the witness “face to 
face,” and cross-examine him, while a deposition is being taken, but the witness 
does not appear before the court. The secondary element, the “demeanor evidence,” 
is omitted under the statutory process. The question is, does the omission of the 
demeanor evidence render the statute unconstitutional? As stated above, the 
constitutional guaranty merely secures the right as it existed at common law. On 
the ground of necessity, in some instances testimony was held properly admissible 
at common law even though there was neither demeanor evidence nor a substitute 
for it. The common law recognized a substitute for cross-examination in the var- 
ious exceptions to the hearsay rule, but it neither required a substitute for demeanor 
evidence nor indicated a need for one. It is agreed that it is desirable to proceed 
infra-judicially whenever that is possible, but when circumstances render it necessary 
to take the testimony out of court or else dispense with that testimony, then it 
would seem that the spirit and reason of the constitutional guaranty and the com- 
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mon law right of confrontation have been satisfied if an opportunity for cross- 
examination has been provided. 3 Wigmore, EviwENCE (1923) §1395 et seq; 11 
Crm. Law Mac. 771 (1889); 169 Law Tres 322 (1930). 

In many states, the precise question involved in the principal case has not been 
raised because the state legislatures have not provided a process by which the de- 
positions might be taken. Nevertheless, even where no statutory sanction has 
been given to depositions in criminal cases, demeanor evidence has been dispensed 
with in other ways. Thus it has been held that the former testimony of a wit- 
ness absent from the state at the time of the trial is properly admissible, and is not 
a denial of the right of confrontation. State v. Kline, 109 La. 603, 33 So. 618 
(1903). The majority view seems to be that, where there has been ample oppor- 
tunity for cross-examination, presence of the witness in the courtroom may be 
dispensed with. People v. Oiler, 66 Cal. 101, 4 Pac. 1066 (1884); State v. Brown, 
152 Iowa 427, 132 N. W. 862 (1911); State v. Budge, 127 Me. 234, 141 Atl. 857 
(1928) ; People v. Fish, 125 N. Y. 136, 26 N. E. 319 (1891) ; 3 WicMore, EvIDENCE 
(1923) §1398. Contra: Sligh v. People, 48 Mich. 54, 11 N. W. 782 (1882); People 
v. Nutter, 255 Mich. 207, 237 N. W. 384 (1931); Dominges v. State, 7 Smedes and 
Marshall 475, 45 Am. Dec. 315 (Miss., 1846); Finn v. Comm., 5 Rand. 701 (Va., 
1827). 

The Wisconsin Supreme Court has held properly admissible in criminal cases 
(a) dying declarations, subject to common law limitations, State v. Dickinson, 41 
Wis. 299 (1877); Hughes v. State, 109 Wis. 397, 85 N. W. 333 (1901), (b) 
testimony of deceased witness on a former trial, providing there had been an op- 
portunity for cross-examination, Jackson v. State, 81 Wis. 130, 51 N. W. 89 (1892), 
(c) testimony given on a preliminary examination, if (1) the witness had become 
permanently incapacitated, mentally or physically, to testify at the trial, Spencer v. 
State, 132 Wis. 509, 112 N. W. 462 (1907), or (2) necessity, such as absence from 
the state, is shown, Jnda v. State, 198 Wis. 557, 224 N. W. 733 (1929). 

The principal case goes a step further and approves the admitting of deposi- 
tions taken in another state, by order of the trial court, when no greater necessity 
is shown than that the witnesses are beyond the jurisdiction of the court. It is 
fairly well settled that depositions are admissible in criminal cases, if sufficient 
necessity, in the interest of justice, has been shown. It seems to be a matter of 
degree as to how great a showing of necessity the court will require; it is a ques- 
tion of how far the court will go in safeguarding the individual’s rights as against 
the improvement of criminal procedure. The early cases limited the use of deposi- 
tions to instances in which the witness was dead or out of the jurisdiction by 
procurement of the accused. Collins v. Comm., 75 Ky. 271 (1876); State v. 
Houser, 26 Mo. 431 (1858). The modern trend has been in the direction of im- 
provement of criminal procedure by enlarging the scope of what will be deemed 
a sufficient showing of necessity. The holding in the instant case is a liberal one, 
but it is not out of line with the modern view. In a situation in which the prosecu- 
tion could not proceed without the testimony of out-of-state witnesses, and in 
which the essential purpose of confrontation would be satisfied, it seems that the 
court is justified in approving the use of depositions, and in upholding the consti- 
tutionality of the statute which authorizes them. 

DanieL Hopx.inson. 


ConTracts—EFFECT OF ILLEGAL ARBITRATION CLAUSE.—Defendant contracted 
for the use of motion picture films to be supplied by the plaintiff. The contract 
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contained the standard arbitration clause which had been declared illegal in United 
States v. Paramount Famous Lasky Corporation, 34 F. (2d) 984 (S.D. N.Y. 1929), 
affirmed in Paramount Famous Lasky Corporation v. United States, 282 U. S. 30, 
51S. Ct. 42, 75 L. ed. 145 (1930). For refusal by the defendant to accept delivery 
of the films the plaintiff brought an action for the contract price. The defendant 
answered in defense that the contract was unenforceable because it contained the 
illegal clause. To this answer the plaintiff demurred. The demurrer was overuled 
and the plaintiff appealed. Held: The answer is sufficient because the arbitration 
clause is so closely connected with the rest of the contract that its illegality spoils 
the entire contract. United Artists Corporation v. Odeon Building, Inc., 248 N. W. 
784 (Wis. 1933). 

The Paramount case, supra, was an action in equity by the federal govern- 
ment to restrain the use of contracts containing the standard arbitration clause as 
monopolistic and in illegal restraint of trade. The decree framed by the court 
provided inter alia that the defendants (motion picture distributors) “are enjoined, 
restrained, and prohibited from entering into any agreement embodying the pro- 
visions of paragraph ‘Eighteenth’ (arbitration clause) of said ‘Standard Exhibition 
Contract.’” Because the arbitration clause is evidence of the monopolistic tendencies 
of the association of motion picture distributors it is declared illegal. And all courts 
have without question viewed the prohibition of the federal court as effective in 
rendering the arbitration clause illegal for all purposes including civil action on the 
contract containing it, even where no question of monopoly or restraint of trade is 
raised. The correctness of this view is beyond the scope of this note. 

However, the effect of such illegality upon the enforceability of the remainder 
of the contract has not been clearly established. Two contrary opinions prevail, 
neither of them particularly clear in their reasoning. 

In Metro Goldwyn Mayer Distributing Corp. v. Cocke, 56 S. W. (2d) 489 
(Tex. 1933) the Paramount case is disregarded, because in the view of this court 
the federal court simply enjoined the monopoly. “A violation of the anti-trust 
laws by a corporation is not available as a defense to a person dealing with such 
corporation to release him from liability for debts incurred or contracts creating 
debts separable from the trust combination.” This view is a reiteration of the 
doctrine clearly expressed in Connolly v. Union Sewer Pipe Co., 184 U.S. 540, 22 
S. Ct. 431, 46 L. ed. 679 (1901), where the court allowed recovery by an admittedly 
monopolistic plaintiff from a defendant who had received the product of the 
monopoly. Several factors, however, make this doctrine inapplicable to the motion 
picture contracts. The decision in the Connolly case was substantially modified and 
limited in its applicability by Continental Wall Paper Co. v. Louis Voight and 
Sons Co., 212 U.S. 227, 29 S. Ct. 280, 53 L. ed. 486 (1908), where recovery was 
not allowed for goods sold and delivered because the monopoly formed with the 
buyer a general scheme for furthering the ends of the monopoly. In the interest 
of public welfare then, not for the good of the benefited defendant, the court does 
not interfere. Certainly the nature of the contract in the motion picture cases is 
such that the exhibitor must be definitely associated with the distributing monopoly, 
inasmuch as the arbitration clause in these contracts has been held to be direct 
evidence of the monopolistic nature of the distributors. Not the principle of the 
Connolly case but that of the Wall Paper Co. case must therefore be applied. In 
viewing the contract between the motion picture distributor and exhibitor as a 
contract between a monopoly and a third person dissociated from it, both Metro 
Goldwyn Mayer Distributing Corporation v. Cocke, supra, and Fox Film Corp. v. 
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Ogden Theater Co., 17 P. (2d) 294 (Utah 1932), fail to take into consideration the 
fact that in declaring the arbitration clause illegal the Paramount case deals with 
the monopoly, not as it is found between distributors, but as it appears in the 
relations of distributors and exhibitors, existing under the contract containing the 
illegal clause. 

In dealing with the same arbitration clause as that involved in the Paramount 
case the court in Vitagraph v. Grobaski, 46 F. (2d) 813 (W. D. Mich. 1931), relies 
on the principle that the illegality of a clause of a contract does not affect the re- 
mainder of the contract as long as the plaintiff need not rely upon the illegal clause 
to make out his cause of action. Such a theory is again not wholly adequate in 
determining the rights and liabilities of the parties, for it is premised upon a ques- 
tionable assumption, namely, that the arbitration clause of the motion picture 
contracts is separable from the remainder of the contract. Usually an arbitration 
clause is looked upon as remedial and not substantive, and, therefore, separable. 
Hamilton v. Home Ins. Co., 137 U.S. 370, 11 S. Ct. 133, 34 L. ed. 708 (1890) ; 
Tatsuuma Kisen Kabushiki Kaisha v. Prescott, 4 F. (2d) 670 (C.C.A. 9th 1925). 
Yet in the motion picture contracts the arbitration clause is by its very terms 
bound up with the remainder of the contract, for the power to end liability 
under the contract for breach of the arbitration conditions is reserved to both 
parties. The arbitration clause is not immaterial as Columbia Pictures Corp. v. 
Bi-Metallic Investment Co., 42 F. (2d) 873 (D. of Colo. 1930), assumes. 

Courts allowing recovery on the motion picture contract fail to distinguish 
between executed and executory contracts. Where the defendant has received all 
the benefits under a contract which does not involve moral turpitude in its illegal 
portion, the tendency is to allow recovery, provided that the illegal portion is 
collateral to the whole. Assuming then for the sake of illustration that the arbitra- 
tion clause is separable recovery would generally be allowed where the plaintiff had 
performed his duties under the contract. 13 C. J. 503. But where the contract is 
executory no recovery is possible on the theory that the only support for the 
plaintiff’s cause of action lies in a contract of questionable validity. Fox Film 
Corporation v. C. & M. Amusement Ce., 58 F. (2d) 337 (S. D. Ohio 1932). 

On the other side of the question where no recovery is allowed, the motion 
picture contract is viewed as an inseparable whole. Such a view seems correct in 
the light of the negative considerations above, in regard to the closeness of the 
defendant to the monopoly, the nature of the contract precluding separation of 
the illegal clause from the remainder, and finally the fact that in the principal case 
as in the other motion picture contract cases the contract is executory. A positive 
consideration may be added. 

Because the contract between the distributor and the exhibitor is evidence 
of the monopoly held by the distributors, and further because that contract is 
directly bound up with this monopoly, the whole contract must be void inasmuch 
as any execution of it would be in violation of a statute and a misdemeanor. Fox 
Film Corporation v. Tri State Theaters, 51 Idaho 439, 6 P. (2d) 135 (1931); 
Vitagraph v. Theater Realty Co., 50 F. (2d) 907 (E. D. Pa. 1931). Such a view 
raises the question whether the exhibitor would be subject to criminal prosecution 
if the contract were executed. More to the point is the principal case, for after 
determining the entirety of the contract, the court simply applies the ordinary 
principle that an indivisible contract with an illegal clause is unenforceable. The 
formula to be applied to motion picture contracts is no different from that applied 
to other contracts with illegal clauses. 
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A question nevertheless remains which tends to make the matter more 
complicated. Granting that the illegal clause is inseparable and that ordinarily in 
such a case the entire contract is unenforceable, yet where the illegal clause has 
to do with arbitration a tendency exists to view that clause as having less sweeping 
effect than another illegal clause. This is particularly true where the arbitration 
clause ousts the jurisdiction of the courts. North American Dredging Co. v. Outer 
Harbor Dock and Wharf Co., 178 Cal. 406, 173 P. 756 (1918). Although a distinc- 
tion might, be drawn between the arbitration clause of the motion picture con- 
tract and other arbitration clauses on the basis of separability, yet a question of 
degree of wickedness might enter in. Thus, that which is monopolistic is more repre- 
hensible than that which ousts the jurisdiction of a court. The usually harmless 
arbitration clause has because of its connection with monopoly spoiled the en- 
tire contract. 


E. S. WENGERT. 


EASEMENTS—PRESCRIPTION BY ADVERSE UsER—PRESUMPTIONS—Plaintiff’s pre- 
decessor in title purchased in 1889 land described by metes and bounds which is 
now known as Lot 11 fronting on a street then laid out. From 1890 on, plaintiff 
used as a means of ingress and egress to the rear of his lot a passageway over 
what is now Lot 20, which was owned by a third party. In 1902 plaintiff built a 
sidewalk the length of Lot 20. Lot 20 adjoined defendant’s land, and in 1909 
defendant excavated and built a roadway the length of Lot 20 which plaintiff 
helped to maintain. The evidence establishes that in the year of 1895, there were 
6 or 7 houses in the close proximity of plaintiff's home, and that in 1905 there were 
8 or 10 houses; that well defined streets were laid out in the surrounding blocks. 
In 1931 defendant purchased Lot 20 and proceeded to block off the passageway 
thereon. After notice by registered mail to defendant to remove the obstruction, 
and defendant refusing to do so, plaintiff sues for damages, a judgment establishing 
an easement and a mandatory injunction to remove the obstruction. Held, for 
plaintiff, that since the property is substantially urban, the presumption of adverse 
use arises from the unexplained use for the prescriptive period of twenty years. 
Shepard v. Gilbert, 249 N.W. 54 (Wis. 1933). 

It was early held in Wisconsin that when a person claiming an easement by 
adverse user introduced evidence to show that the use of the way had in fact been 
made it would be presumed that such use was adverse unless it was affirmatively 
shown by the owner of the land to be a permissive use under contract or other 
agreement. In Carmody v. Mulrooney, 87 Wis. 552, 58 N.W. 1109 (1894), the 
plaintiff claiming the easement proved that he and defendant’s grantor, who was 
plaintiff’s brother-in-law, constructed a highway on defendant’s land, and that 
plaintiff subsequently repaired the highway and, further, that the line of way 
had several times been changed. The defendant, being unable to explain such use 
by agreement of communication between plaintiff and defendant’s grantor, it 
was presumed that the use was adverse and the easement adjudged for plaintiff. 
In Wilkins v. Nicolai, 99 Wis. 178, 74 N.W. 103 (1898), the court held that the 
presumption of adverse use arose when plaintiff dug an artificial ditch, of which 
the defendant had knowledge, over defendant’s land to drain plaintiff’s land. 
The court will scrutinize evidence of adverse user in favor of owner of land, but 
when once the use is established, it will be presumed that it was adverse until ex- 
plained. Wegner v. Erffmeyer, 193 Wis. 212, 213 N.W. 472 (1927); Kieffer v. Fox, 
193 Wis. 361, 214 N.W. 441 (1927). However, in Bassett v. Soelle, 186 Wis. 53, 202 
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N.W. 164 (1925), the plaintiff sought to establish an easement on the ground that 
he had used a way across defendant’s 40-acre tract of unimproved land in travel- 
ing to plaintiff’s 40-acre tract for the purpose of cutting wood, and the court held 
that the presumption of adverse user would not arise when the use was over 
uninclosed land, for it would be unreasonable to place on the owner the responsi- 
bility of closely watching over his entire land to discover the first signs of a 
beaten path and thereafter restrain trespassers; and, furthermore, an owner would 
be considered unneighborly if he prevented persons from passing over his land 
when it was of no inconvenience to him. See note (1925) 3 Wis. L. Rev. 279; 
State v. Town Board, 192 Wis. 186, 212 N.W. 249 (1927). However, an easement 
can be established over uninclosed land if it is characterized by open and notorious 
acts in derogation of owner’s title such as grading up and constructing a permanent 
highway. WasHBuURN, Easements (4th Ed. 1885), 159, 19 C.J. 901. 

In the principal case the court points out that the naked test of whether the 
land is inclosed has the advantage of certainty, but is not universally satisfactory, 
and that the court in Bassett v. Soelle must have intended to require something 
more than mere noninclosure. The court in the principal case, therefore, makes 

the further distinction that although land is uninclosed, if it is urban property, 
the presumption of adverse user will arise when the use is proven. It would seem 
that this is a logical refinement of the law laid down in the Bassett case, because 
the grounds for that decision are here fully met insofar as it is not an unreasonable 
burden to expect an owner of a restricted city lot to discover and keep off 
trespassers, and no one would be considered as unneighborly in reserving to him- 
self the full use of limited land on which any trespass is an inconvenience. One | 
of the parties plaintiff in the principal case testified that during the time of the 
use, he did not have any specific intention to deprive the owner of the property, 
but the court held that this was not prejudicial to the other plaintiffs and further 
that plaintiff need not have a specific intent to deprive the owner of the property, 
but merely the intent to use the property without regard to owner’s rights. The 
use is adverse if made without seeking permission. WAsHBURN, EASEMENTS (4th 
Ed. 1885), 152. The defendant in the principal case urged that since defendant’s 
grantor was an attorney, it could be inferred that the use was permissive, because 
an attorney would know his rights and prevent the adverse use. The theory of 
adverse use is not founded on ignorance of owner, but that claimant has made the 
use under claim of right and the owner of the land has failed to take the proper 
steps to protect his rights. The defendant relied on Frye v. Village of Highland, 
109 Wis. 292, 85 N.W. 351 (1901), as holding that if claimant at inception of use 
intended to use because it was a public street, the use could not become adverse 
and consequently that plaintiff in principal case knew defendant’s grantor had a 
plat made showing Green Street, located on what is now Lot 20. The Frye case 
should rather be put on the grounds that the owner of the land constructed the 
alley on his own land, which claimant subsequently used, and the court held the 
use was permissive from the beginning. 19 C.J. 898. 

The decision in the principal case finds support in decisions elsewhere. Mere 
passage over open woodlands or “old fields” “turned out” from husbandry will 
not raise the presumption of adverse user. Trump v. McDonnel, 120 Ala. 200, 24 
S. 353 (1897), Bowman v. Wickliffe, 15 B.M. on (Ky.) 84 (1854); 1 A.L.R. 1368. 
Presumption that mere user over uninclosed land is not under claim of right be- 

cause it is no inconvenience to the owner is not true when land is cultivated or 
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inclosed. Wray v. Brown, 155 Ky. 757, 160 SW 488 (1913). Easement through 
uninclosed woodland raises no presumption of adverse user. 19 C. J. 901. 
Norris E. MALOoney. 


NEGLIGENCE—PROXIMATE CAusE—Action for property losses alleged to have 
been sustained by the negligence of the defendant company in the construction 
and maintenance of its gas lines. Seepage of gas into the basement of the 
plaintiff’s building within the space of a two-hour period from a break in the 
power company’s gas line immediately in front of the plaintiff’s premises 20 feet 
distant resulted in their destruction through explosion and fire. Verdict for the 
plaintiff and appeal by the defendant. The Wisconsin Supreme Court, speaking 
through Justice Owen, remanded the case for a new trial because of the failure 
of the verdict to establish any legal connection between negligence and the result- 
ant injuries. E. L. Chester & Co. v. Wisconsin Power & Light Company, 247 
N.W. 861 (Wis. 1933). 

It is submitted that the court has in this case given a new complexion to prox- 
imate cause, a turn to be justified neither by a reference to the past decisions of 
the court nor by adverting the concept to its derivative base. Generally speaking, 
public policy considerations and these alone account for the fact that almost from 
the law’s first treatment of negligence as a ground for tort liability the courts have 
demand that, besides the showing of the essential physical sequence running 
from injury to careless conduct, a legal sequence or connection likewise must 
be established. This doctrine is designed to achieve in many cases a scope of legal 
liability considerably inside the boundary of physical consequences of negligent 
conduct. That this is a basic proposition underlying all attempts and manner of 
its application and has been so recognized, see Osborne v. Montgomery, 203 Wis. 
223, 234 N.W. 372 (1931), 378; Beale, The Proximate Causes of an Act (1920), 
33 Harv. Law Rev. 633; Edgerton, Legal Cause (1924) 72 U. Pa. L. Rev. 211, 343; 
GREENE, THE RATIONALE OF PROXIMATE CAUSE (1927). 


The doctrine of proximate cause is, stripped of its imponderable legal verbiage, 
simply one manner of putting into operation the basic proposition of liability 
limitation. It was the working formula early adopted by the Wisconsin court and, 
except for the doubtful implication of Osborne v. Montgomery, where the intent 
might have been to shift liability limitation into negligence or duty, is in present 
favor. The court was clear at the start as to the designed purpose of proximate 
cause. Bell Lumber Co. v. Bayfield Co., 169 Wis. 357, 172 N.W. 955 (1919); 
Huber v. La Crosse City Railway Company, 92 Wis. 636, 646, 66 N.W. 708 (1896) ; 
Atkinson v. Goodrich Transportation Co., 60 Wis. 141, 18 N.W. 764 (1884) ; Block 
v. Milwaukee Street R.R. Co., 89 Wis. 371, 61 N.W. 1101 (1895); Andrews v. 
Chicago, Milwaukee & St. Paul R.R. Co., 96 Wis. 348, 71 N.W. 372 (1897) ; Kellogg 
v. C. & N.W. Ry. Co., 26 Wis. 223 (1862). The test of legal causation throughout 
this line of cases, stated in terms of causation or of natural and probable results, 
was the anticipation of the kind and nature of the injuries inflicted. Assuming 
actionable negligence, the court has from the first maintained that liability runs 
to all consequential damages. However, out of regard for a possible hard literal 
translation of “the specific injury” by the jury, the courts began to amplify the 
test, pointing out that the specific way in which the injury happened, the precise 
nature of occurrence, was not the pertinent consideration. Mauch v. Hartford, 
112 Wis. 40, 87 N.W. 816 (1901). That the courts by this amplification intended 
to emphasize the specific situation of the injured party and dissipate attention 
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to the peculiar physical way he might have been affected in this situation seems 
clear enough on reason and by authority. Branigan v. Verona, 170 Wis. 137, 174 
N.W. 468 (1919); Mauch v. Hartford, supra. However, the courts seem in the 
transition process to have lost sight of the reasons basing the original departure 
and have since held that the foreseeability of any injury is sufficient to establish 
the necessary legal relation. Meyer v. TM.ER. & L. Co., 116 Wis. 336, 93 
N.W. 6 (1903); Coolidge v. Hellauer, 126 Wis 244, 105 N.W. 568 (1905); 
Koehler v. Waukesha Milk Co., 190 Wis. 52, 208 N.W. 901 (1926); Sparks v. Wis. 
Central R.R. Co., 139 Wis. 108, 120 N.W. 858 (1909). (See Osborne v. Montgom- 
ery, supra, for the court’s dicta on the Kohler case, at p. 377). If the courts 
mean all they express in the foregoing series of cases, they have lost sight of the 
proposition basing proximate cause, i.e. the legal limitation for liability inside 
the boundary of physical causation. The test of proximate cause would coincide 
with the test of negligence. Utter confusion would exist between the rules for lim- 
itation of tort liability in negligence cases and the law of resultant damages in 
respect to them. That the courts may be said to have succumbed to this error, 
see Boardman and Lungren, Proximate Cause in Wisconsin (1929) 5 Wis. L. 
Rev. 142. 

It is plain that whatever may have been the previous attitude, the court in the 
principal case invokes the doctrine of legal causation in limitation of liability. In 
so doing it reverts to its old instrument of proximate cause. However, in the 
handling of liability limitation in causation they have put into proximate cause an 
entirely new consideration. The court deemed it necessary to call the jury’s at- 
tention to the unusual features.in the chain of physical causation. Ironically 
enough, it was the early attempt of the court to prevent emphasis of this angle 
which has caused much of the confusion and uncertainty as to the test of proxim- 
ate cause. 

The court here decided, p. 867, that the case, apart from the vast majority 
of negligence cases, is one in which proximate cause need be considered because 
of the remarkable and extraordinary result achieved by the seepage of the gas 
in the time allocated to this phenomena. That the gas did so escape is admitted. 
The jury is to consider that this physical agent achieved the damage it was capable 
of achieving in an accelerated fashion. There is no question of an independent 
and intervening force, nor could the condition of the subsoil that would allow the 
agent to achieve the “extraordinary” result be classed as an Act of God without 
doing a certain amount of violence to that concept. The court having steered the 
jury’s consideration away from the point for many years, at last points out that 
the vagaries and unusual achievement of forces in their reaction on protected in- 
terests is to be appraised. 

Recently the court attempted to give order to the law on liability for neg- 
ligent conduct. The terminology of the Restatement was embraced and foresee- 
ability definitely allocated to the question of negligence. Osborne v. Montgomery, 
supra. It is to be presumed that, though the court did not drive through to this 
ultimate conclusion, it intended to adopt the Restatements handling of legal limita- 
tion of liability in terms of protection afforded defined interests from definite risks 
and hazards. The indefinite pattern of Berrafato v. Exner, 194 Wis. 149, 157, 216 
N. W. 165, 168 (1927), suggested as a model by the principal case, severing as it 
does foreseeability from both negligence and natural and probable result, can only 
be confusing after the dicta of the Osborne case. The third question of the 
Barrafato pattern, suggested by the court for the instant case, concerns the fore- 
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seeability as to this particular type of injury. “There are cases in which reason- 
able anticipation should be limited to a particular type of injury.” p. 867. Whether 
forseeability belongs in duty or causation is of small moment compared with the 
necessity of clothing it with a significance that will permit it to achieve its func- 
tion in liability limitation. This function, as is well illustrated by the early de- 
cisions of this court, is the grouping of certain general interests for protection from 
types of risks and hazards commonly relating to them. That the court here had 
this in mind is difficult to see. The relation of interests and risks would seem to 
indicate that the risk in the case, the seepage of gas into adjacent premises, was 
precisely the one against which the plaintiff’s property interest was protected. 
It is difficult to see how the court might have sustained a verdict for the defendant 
if the jury had found that the property interest of the plaintiff was not in fact 
related to the hazards and risks attendant upon a leaking gas main 20 feet distant. 
This relation seems so obvious as not to be properly in issue. This viewpoint makes 
questionable the remanding to find on this point. 

In the Osborne case the court seemed to dispense with the necessity of couch- 
ing causation in definite terms. “Substantial cause,” “efficient cause,” or “cause” 
may be sufficient. Osborne v. Montgomery, supra at page 378. This viewpoint is 
reiterated in the principal case, p. 866. Here the trial judge in his instructions 
used “cause or a contributing cause,” which the court holds deficient because the 
term was not properly developed for the jury. Assuming that the metaphysics of 
cause, long the despair of philosophers, can be reduced to comprehensible terms by 
the courts, the infliction of these new terms, as the present case illustrates, will be 
productive of more verbiage relating to the sense in which they were used. More 
pressing than the need for other than present terms is a more frequent reference 
to, and application of, the reasons underlying the proposition of liability limitation. 

Stantey REcror. 


Quasi-ConTRACTS—MEANING OF “BENEFIT” IN AN ACTION UPON QUANTUM 
Mexvuit—Piaintiff, an architect, submitted to the county board preliminary plans 
for a proposed sanitarium under an alleged agreement that he would receive com- 
pensation “if the board decided to build the sanitarium.” In 1922 the board passed 
a resolution to the effect that the building would be erected the next year. How- 
ever, financial difficulties required abandonment of the project temporarily, and 
nothing was done until 1928, when another architect was hired and a sanitarium 
erected according to his plan. Plaintiff sued in 1930 for damages for breach of 
contract and, in the alternative, compensation in quantum meruit. Held: (1) no 
valid contract existed, but only an offer of services; (2) there could be no recovery 
on quantum meruit in the absence of a showing that the plans were actually used 
by the defendant; and (3) the action was barred by the statute of limitations. 
Van Ryn et al. v. Rock County, 247 N. W. 848 (Wis. 1933). 

Assuming the court's interpretation of the facts in finding that no contract 
existed was correct, nevertheless, its statement that, had the parties intended to 
contract, the obligation would have dated from the passing of the resolution might 
be questioned. The circumstances suggest that no obligation was intended unless 
the structure was actually erected; hence no right of action could arise, at least 
until the board became able to build and did begin preparations. 

Quasi-contractual recovery was apparently denied on the ground that plain- 
tiff had not conferred a sufficient “benefit” on the defendant; but obligations in 
quasi-contract are not universally based upon “unjust enrichment” or “benefit.” 
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Frequently an action is permitted to restore plaintiff to a former status, regardless 
of the enhancement of defendant’s estate. 1 Wititiston, Contracts, (2d ed. 1929). 
4-5. For example, assuming (1) that in the present case a valid contract existed 
which plaintiff had partially performed, upon defendant’s default, plaintiff might 
have elected to disregard the contract and obtain restitution. Ottoway v. Milroy, 
144 Iowa 631, 123 N. W. 467 (1909); Moore v. Board of Regents, 215 Mo. 705, 
115 S. W. 6 (1908) ; cf. Newhall v. Daly, 116 Wis. 256, 93 N. W. 12 (1903). The 
measure of recovery would be the fair value of the services rendered, regardless 
of the extent to which they were profitably utilized. Moony and O’Brien v. N. Y. 
Iron Co., 82 Mich. 263, 46 N. W. 376 (1890). However, restitution in the principal 
case might still be denied, since plaintiff would have completed performance of his 
obligation to render services, in which case there is no right to restitution. Reams 
v. Wilson, 147 N. C. 304, 60 S. E. 1124 (1908); Woopwarp, Quast ConrTRACTs, 
(1913) §262. Since a demand is not a necessary prerequisite to an action for re- 
striction, Fay v. Fitzpatrick, 130 Iowa 279, 105 N. W. 398 (1905), the cause of ac- 
tion arises at the time of breach; hence the statute of limitations on the quasi-con- 
tractual right of action would run from the same time as on the action for damages. 
Assuming (2) that the parties in the Van Ryn case had intended a contract which 
failed because of lack of definiteness, plaintiff, having rendered services under the 
agreement, could recover the reasonable value thereof. Tucker v. Preston, 60 Vt. 
473, 11 Atl. 726 (1887) ; Cole v. Clark, 3 Pinn. 303 (Wis. 1851) ; 1 Pace, Contracts 
(2d ed. 1921) 155; 1 WuuisTon, op. cit. supra, 1038; Woopwatn, op. cit. supra 
§52. The “benefit” seems to be measured by the market value of that produced. 
See Vickery v. Ritchie, 202 Mass. 247, 88 N. E. 835 (1909); however, where de- 
fendant is guilty of no greater fault than plaintiff, it is arguable that “benefit” 
should mean enhancement of defendant’s estate. Suppose that an intended con- 
tract had failed because of lack of authority on the part of the board of 1922 to 
make contracts binding upon future boards; plaintiff would ordinarily recover to 
the extent that he had conferred a benefit upon defendant. Galvano Co. v. 
Jackson, 117 Conn. 564, 60 Atl. 127 (1905); Pace, op. cit. supra, §1763; Woop- 
WARD, op. cit. supra, §72. The question as to what constitutes a benefit would 
then arise. Where plaintiff's performance consists in the payment of money to 
an unauthorized agent, the courts usually require proof that the money had been 
either turned over to the principal or expended in his interest. Fay v. Slaughter, 
194 Ill. 157, 62 N. E. 592 (1902); see Woopwarp, op. cit. supra, §§75, 76. In 
the case of services rendered, it seems that a benefit is conferred when defendant 
receives the product of the services. Chicago v. McKechney, 203 Ill. 372, 68 N. E. 
954 (1903). There is no clear authority that the right to recover exists where 
the thing produced is never used, but it would seem on principle that the mere 
receipt by the defendant of that which is desired by him should constitute a suffi- 
cient benefit. Since the defendant in the Van Ryn case is a county, however, re- 
covery might be denied for reasons of public policy, to prevent an increase in the 
tax burden and the destruction of the taxpayers’ protection against maladministra- 
tion. Shaw v. City of San Francisco, 13 Cal. App. 547, 110 Pac. 149 (1910); 
Groton Bridge Co. v. Board of Suprs., 80 Miss. 214, 31 So. 711 (1902); see note 
(1904) 4 Cox. L. R. 67. In Wisconsin a county may be held liable for money ob- 
tained by its agent acting outside the scope of his authority. Thompson v. Elton, 
109 Wis. 589, 85 N. W. 425 (1901). However, recovery has been limited to the 
situation in which the money was actually applied to the use of the county, mere 
payment into the county treasury having been held insufficient. Smith v. the 
Board of Suprs. of Barron County, 44 Wis. 686 (1878). 
Ros’t. Murray. 





